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result “ No Freeman shall be taken, or IMPRISONED, or be disseised of his Freehold, or Liberties, or 
Free Customs, or be out-lawed, or exiled, or any otherwise destroyed; nor will we not pass upon him, 
nor condemn him, but by lawful Judgment of his Peers, or by the Law of the Land. We will sell to 
no man, we will not deny or defer to any man, either Justice or Right.” Macna CHarta 3 


oapter XXXIX. 
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St Ine, ' 

LE, «“ PERSONAL LIBERTY is @ natural inherent right, which cannot be surrendered, or forfeited, 
unless by the commission of some great and atrocious crime, and which ought not to be abridged, in 
any case, without the special permission of law. A doctrine coéval with the first rudiments of the 
Fnelish Constitution, and handed down to us from our Saxon ancestors, notwithstanding all their 
struggles with the Danes, and the violence of the Norman Conquest: asserted afterwards, and con- 
firmed by the Conqueror himself and his descendants: and, though sometimes a little impaired by 
the ferocity of the times, and the occasional! despotism of jealous and usurping princes, yet established 
on the firmest basis by the provisions of Magna Charta, and a long succession of statutes enacted 
under Edward IIT. To assert an absolute exemption from imprisonment in al! cases, is inconsistent 
with every idea of Jaw and political society, and, in the end, would destroy al! cil liberty, by ren- 
dering its protection impossible > but the glory of the Euglish Law consists in CLEARLY DEFINING 
the fames, the causes, and the extent, when, wherefore, and to what degree, the imprisonment of the 
subject may be lawful.”——~-Bracxstone’s Commentanies. Book IIL Chap, 8, 
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« bitrarily whenever he or his officers thought 
POWER OF IMPRISONMENT, Apeopet, “vane would soon be an end of 
«all other rights and immunities. Some 
“haye thought that unjust attacks even 
HOUSE OF COMMONS. “upon ife or property, at the arbitrary 


“will of the magistrate, are dess dangerous 
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or IN my last Number, I intimated my {« :o exe Common-wealth, than such as are 
sir Lone solution to resume. the discussion of this | mate upon the personal liberty of the 
of te vestion without delay ; but, happily |“ subject. To bereave a man of life, or, 
lay pre br the public cause, [ am enabled to | “ by violence, to confiscate his estate, 
he Cap fect my imtended purpose much ‘more | “ wthout accusation or trial, would be so 


edoui 
appedty 
st Re bet 


lectually by publishing, by sending, at | “ gross and notorious an act of despotism, 
ice, from one end of the kingdom to the | “as must at once, convey the diarm of 
er, the whole of the Argument of Sm |“ tyranny throughout the whole king- 


a *ancIs Burpett, in the House of Com-| “dom: but confinement of the person by 
‘el ‘ons, onthe 12th instant, together with | “ secretly hurrying him to jail, where his 
mn, Wat iT Address to his Constituents, “ sufferings are unknown or forgotten, is a 
Majesifs Reader, look at. the Motto. There|* less public, a less striking, and therefore, 
sa; abort usee a description of the English law} a more dangerous engine of arbitrary go- 
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this respect. Is this a mere parcel of es vernment.”’——Just so now; for, who 
rds, then? dsita deception ; afraud;| does not perceive, that, if such a man as 
farce; a humbug; a mere whim}; a} Sir Francis Burdett had not been found to 
\; or is ita reality? Was Black-| espouse the cause of Mr. Gale Jones, the 
one hoaxing the world; or, did he|latter would have been very soon for- 
ally mean what he said?——Till this} gotten by the public; while his fate 


erate be settled, all other questions are of| would have operated as a terrific lesson 
the Cos importance. . Blackstone speaks of | te ali those, who know him, and particu- 
au po * whe 
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as| larly all shove who have any thing te do 
© worst of afl the attributes of | with the Press.——This Privilege of 
“y: © OF inpermres to the| the House of Commons is ‘now discussed 
6,” say: « : » | for the first time. It was one of the engines 

| : for,| by which the kingly’ government itself 
— | was Ay cag emery bs 
bighen, magisteate, to inwpriegn ar- hens Cianzrvon, in his History of the 
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Rebellion, Book IV. speaks of it thus. 
«Jt is not to be believed how many 
« sober, well-eminded men, who were real | 
« lovers of the peace of the kingdoin, and 
« had a full submission and reverence to 
«the known laws, were imposed upon, 
« and had their understandings c nfound- 








“ed, and so their wills perverted, by 


cs the mere mention of privilege of Parlia- 
« ments which, instead of the plain and | 
. os |“ of their own privileges. 
|< these invasions, on pretence of privi- 
i « Jege, will hereafter be judged to have 
| « been the most unparalleled, and capital 


« int tligtble notion of it, was by the 
« dexteritv of those boutefeus, and their 
“under agents of the Law, and the sv- 
“pine sottishness of the people, rendered 
such a mystery, as could be only explain: 
ed by themselves, and extended as tar 
«as they found necessary for their occa- 
« sions, and was to be acknowledged a good 
«reason for any thing that no other reason 
could be given for. ‘We are, say they, 
«and have been always confessed, the 
“‘only judges of our own privileges 
‘and therelore whatsoever we declare 
“ «to be our privilege, is such: otherwise 
« ¢ whosoever determines that it is not so, 
« «makes himselt judge of that, whereof 
‘the cognisance only belongs to Us.’ 
And this sophistical riddle perplexed 
many, who, notwithstanding the despe- 
rate consequence they saw must result 
from such logic, taking the first propo- 
sition for true, which, being righty 
‘understood, is so, have not been able to 
wind themselves out of the labyrinth 
of the conclusion: I say the proposition 
rightly understood: they are the only 
judges of their own privileges, that is, 
upon the breach of those privileges, 
which the law hath declared to be their own, 
and what punishment is to be inflicted 
upon such breach. But there can be 
‘no privuege, of which the law doth noe 
take notice, and which is not pleadable by, 
“and ai daw,”’ Again: “ And indeed 
these two, of freedom from arrests for 
their persons (which originally hath not 
been of that latitude to make a Parlia- 
ment @ sanctuary for bankrupts, where 
any person outlawed hath been declared 
incapable of being returned thither a 
member) and of liberty of speech, were 
accounted .their chiefest privileges of 
f Parliament ; For, their other, of access 
to the king, and correspondence by epn- 
“ference with the Lords, are rather of 
“{ the essence. of their Councils, than pri- 
E yaa belonging to them. But that 
. Meir -Deing judges of their privileges. 
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« create them such, as it was a docirin. 
«never before now heard of, so it could 
“ not but produce all those monstrous ef 
« fects we have seen; when they hay; 
« assumed to swallow all the rights ay 
« prerogatives of the Crown, the libertig 
« and lands of the Church, the power an 
« jurisdiction of the Peers, in a word, th 
« Religion, Laws, and Liberties of Eng. 
« land, in the bottomless and insatiable gulp; 
And no doubt 


« breach of those privileges, that had eve 
“yet been attempted.” Here is the 
| true doctrine of Parliamentary Privilege; 
and, according to this doctrine, thereis 
no privilege, possessed by the House of 
Commons, which THE LAW hath not & 
| clared to be a privilege. This ts very ree 
| sonable. “We are not, and need not be, 
! afraid of any Privilege, which the law hes 
| created; because, in such case, the nature 
and extent of the Privilege is defined; there 
is a boundary to it. But, what do any vi 
us know, or can any of us know, of the ne 
ture and extent of those Privileges, whic 
the House iiself is to create, and to ier 
| pret according to their pleasure >——I 
| will not longer detain the reader from the 
Article which follows, and which I regard 
as being of far greater public importauie, 
than any that J ever before published— 
I cannot, however, refrain from adcu, 
that, if any one should be inclined to a 
swer, through this same channel, arg 
ments that have, as vet, received 19 a 
swer, I shall be, at-all times, ready top” 
lish what they may, send me, with Us 
sole condition, that they puT THEIR SAN 
te what they send to me for publicatio® 
Iam, however, thoroughly convinces, 
that there is no Lawyer in England, we 
will put his name to an. opinion, 
there exists in England any nan, oF bo 
of men, who have a right to cause © be 
seized and imprisoned any man, withou 
trial; or without oath ‘made against 0!” 
and to keep him in prison during , 
pleasure of ‘the person, or persons, ,* 
have committed him; and, I am ®” 
thoroughly convinced, that neither 
Lord Chief Justice: nor anyone °) 
Twelve Judges, would refuse te rele 
Mr, Jonas, if. he were now provght 
fore him upon a writ of Habeas ‘0 rT. 
Hep ase os) ay WW COBDEL 
- London, 23d March, 1810. . 
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421] 
sIR FRANCIS BURDETT 
TO 


HIS CONSTITUENTS ; 


THE POWER OF THE 
COMMONS TO IM- 
ENG- 


ENYING 
HOUSE OF 
PRISON THE PEOPLE OF 
LAND.* 


GENTLEMEN : 

The House of Commons having passed 
Vote, which amounts to a declaration, 
hat an Order of theirs is to be of more 
eight than Magna Charta and the Laws 
of the Land, Ithink it my duty te lay 
my sentiments thereon before my Con- 
tituents, whose character as free-men, 
ind even whose personal safety, depend, 
n sogreat adegree, upon the decision 
pf this question a question of no less 
mportance than this: Whether our li- 
berty be still to be secured by the laws of 
bur forefathers, or be to lay at the abso- 
ite mercy of a part of our fellow-sub- 
cts, collected together by means which 

is not necessary for me to describe. 

In order to give to this subject all the 
ttention to which it is entitled; and to 
bvoid the danger, to be apprehended from 
partial views and persona! feeling, it will 
¢ advisable to argue the question on 
ts own merits, putting the individual 
jowever we may depiore his present 
uilerings) out of view; though, at the 
Bane time, every man ought to consider 
he case his own; because, should the 
riacipie, upon which the Gentlemen of 
ie House of Commons have thonght 
Proper to act in -this instance, be once 
admitted, it is impossible for any one to 
onjecture how soon he himself may be 
summoned from his dwelling, and be hur- 
Tied, without trial, and without oath 
made against him, from the bosom of his 
‘amily into the clutches of a jailor. It is, 
therefore, now the time to resist the doc- 
trine, ~ ae which Mr. Jones has been 
‘ttto Newgate; or, it is high time to 
Cease all pretensions to those Liberties, 
which were acquired by our forefathers, 


‘rer so many struggles and so many sa- 
Crifices, y. 





—— 
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“For the convenience of those who 
may Not take the Register, this Address 
wilt be published on Monday in the shape 
*fa Pamphlet, , : 





MARCH 24, 1810,—-¢o his Constituents. 


Either the House of Commons jis au} 
thorized to dispense with the Laws of 
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the Land; or it is not. If the Constitu- 
tion be of so delicate atexture, so weak a 
frame, so fragile a substance, that it is to 
be only spoken of in terms of admiration, 
and to be viewed merely asa piece of cu-. 
rious but unprofitable workmanship ; if 
Magna Charta and all the wholesome Laws 
of England be a déad-letter : in that case, 
the affirmative of the proposition may be 
admitted; bat, if the Constitution lives, 
and is applicable to its ends; namely, 
the happiness of the community, the per= 
fect security of the life, liberty, and pro- 
perty of each member and all the mem- 
bers of the society ; then the affirmative 
of the proposition can never be atmitted ; 
then must we be free-men; for we need 
no better security, no more powerful pro- 
tection for our Rights and Liberties, than 
the Laws and Constitution. We seek for, 
and we need seek for, nothing new ; we ask 
for no more than what our forefathers in- 
sisted upon as their own; we ask for no 
more than what they bequeathed unto us ; 
we ask for no more than what they, in the 
Testament which some of them had sealed, 
and, which the rest of them were ready to 
seal, with their blood, expressly declared to 
be “ the Birth-right of the People of Eng- 
land ;” namely, “ THE Laws oF ENGLAND.” 
To,these Laws we havearight to look, with 
confidence, for security ; to these laws the 
individual now imprisoned has, through 
me, applied for redressin vain, Those, 
who have imprisoned him, have refused 
to listen to my voice, weakly expressing 
the strong principles of the Law, the 
undeniable claims of this Englishman’s 
« Birth-right.” | Your voice may come 
with more force; may command greater 
respect; and, I am not without hope, 
that it may prove irresistible, if it pro- 
claim to this House of Commons, in the 
same tone as the tongues of our ancestors 
proclaimed to the kings of old, “ Nowvu- 
«wus Leces Anctiz Mura ;” or, in 
dar own mere clear and not less forcible 
language; “ Tue Laws or-ENGLAND SHALL 
‘¢ NOT BE CHANGED.” 

The Principle, Fellow-Citizens, for 
which we are now contending, is the same 
rinciple, for which the people of Eng- 
and ave contended from the earliest 


ages, and their glorious success in which 

contests aré how upon record in the Great 

Charter of our Rights and Liberties, atid ia 

divers other subsequent Statutes of scarce!y 

less importance. 
02 


Jt was this same great 
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Principle, which was again attacked by 
Charles the First, in the measure of Ship 
Money, when again the People of Eng- 
land and an uncorrupted House of Com- 
mons renewed the contest; a contest which 
ended in the Imprisonment, the Trial, the 
Condemnation, aud the Execution of that 
ill-advised King. The self same Princi- 
le it was, that was so daringly violated by 
is son James the Second; for which vio- 
lation he was compelled to flee from the 
just indignation of the People, who not only 
stript him of his Crown, but who prevent- 
ed that Crown from descemiing to his fa- 
mily. In all these contests, the courage, 
perseverance, and fortitude of our ances- 
tors, Conspicuous as they were, were not 
more so than their wisdom; for, talk as 
long as we will about Rights, Liberties, 
Franchises, Privileges and Immunities, of 
what avail are any, or all of these together, 
if our persons can, at the sole will and com- 
mand of any man, or set of men, be seized 
on, thrown into prison, and there kept 
during the pleasure of that man or set of 
men? If every one of you, be liable, at 
any time, to be sent to jail without trial, 
and without oath made against you, and 
there to be detained as long as it pleases 
the parties sending you there (perhaps 
to the end of your life), without any Court 
to appeal. to, without any means of;re- 
dress: if this be the case, shall we still 


boast of the Laws and of the Liberties of 


England ? Volumes have been written by 
Foreigners as well as by our own country- 
men in praise of that part of our Law, which, 
in so admirable a manner, provides for our 
personal safety against any attacks of men 
in power. This has, indeed, been, in all 
ages, the pride of our country; and it is 
the maintenance of this principle which 
enabled us to escape that bondage, in 
which all the States and Kingdoms im 
Europe were enthralled by abandoning 
and yee it up; and, we may be as- 
athe bes | a now abandon it, the 
right days of England’s glory will set j 

the night of ber di ace. ksi | ws 

Bat, I would fain believe that such is not 
tobe our fate. Our Fere-fathers made stern 
grim-visaged Prerocative hide his head: 
they broke in pieces bis sharp and massy 
sword. And, shall we, their Sons, he. 
afraid to enter the lists with undefined 


Privitrce, assuming the powers:of Pre- 
ive? 


ve 
1 shall be told, perhaps, that there is. 


eee ees s tke Power being very 
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may be made for the exercise of any 
power, whatever. I do not suppose th; 
the Gentlemen of the House of Common; 
will send any of you to jail, when you dy 
not displease them. Mr. Yorke did ng 
move for the sending of Mr. Jones to jail, 
until Mr. Jones displeased him: but, i 
is not a very great compliment to pay to 
any Constitution, to say, that it does not 
permit a man to be imprisoned, unless |x 
has done something to displease person; 
in power. It would be difficult, I should 
suppose, te find any man upon ear), 
however despotic his disposition, who 
would not be contented with the power of 
sending to prison, during his pleasure, 
every one who should dare to do any 
thing to displease him. Besides, when | 
am told, that there is little danger that the 
Gentlemen in the House of Commons will 
often exercise this power, I cannot help 
observing, that, though the examples may 
be few, their effect will, naturally, be great 
and general. At this moment, it is true, 
we see but one man actually in jail for 
having displeased those Gentlemen ; but, 
the fate of this one man (as is the effect of 
all punishments) will deter others from 
expressing their opinions of the conduct 
of those who have had the power w 
punish him. And, moreover, it is 
the nature of all power, and especially ol 
assumed and undefined power, to increvit 
as it advances in age; and, as Magn 
Charta and the Law of the Land have nm 
been sufficient to protect Mr. Jones ; # 
we have seen him sent to jail for having 
described the conduct of one of the met- 
bers as an outrage upon public feeling, whit 
security have we, unless this power of In- 
prisonment be given up, that we shall 0 
see other men sent to jail for stating the 
opinion respecting Rotten Boroughs, ' 
specting Placemen and Pensioners sittig 
! in the House; or, in short, for making 
{any declaration, giving any op!micd 
stating any faet, betraying any feeling 
whether by writing, by word of mouth, of 
by gesture, which may displease any ° 
the Gentlemen assembled in St. Stephe' 


Cc ? ish 

again, as to the kind of punis 
ment,; why should they stop at sending 
persons to jail? If they can send wh” 














lin any country it is lamentable to be ob- 


ana country, whose chief glory has been 
the proof were not befere our eyes. Had 


Isent case, it would have been pbogether 


pconnected way than it could pond'y be 


95) MARCH 24, 1816. 


orce of Law, what security can you have, 
that they will stop at Imprisonment? If 
thev have the absolute power of imprison. 
ing and releasing, why may they not send 
heir prisoners to York Jail, as well as to 
jail in London? Why not confine men 
in solitary cells, or load them with chains 
nd bolts? They have not gone these 
Jengths yet; but, what is there to restrain 
them, if they are to be the sole judges of 
the extent of their own powers, and if 
they are to exercise those powers without 
any controul, and without leaving the 
parties, whom they choose to punish, any 
node of appeal, any means of redress ? 
That a Power such as this should exist 


liged to believe ; but, that it should be suf- 
red to exist, and that its existence should 
be openly and even boastfully avowed, 


its free constitution of government, is 
omething too monstrous to be believed, if 


he least doubt hung upon my mind of the 
illegality of the proceedings in the pre- 


removed by the answers given to the re- 
ferences made by me to the Great Lumi- 
naries of our Law, and to the Laws them- 
selves. The Argument, by which I en- 
leavoured to convince the Gentlemen of 
the House of Coramons, that their acts, in 
the case of Mr. Jones, were illegal, I shall 


now lay before you, in a more full and 


done by the Parliamentary Reporters ; 
and, in doing this, I shall do all that now 
remains i My power towards the correc- 
tion of this, as I deem it, most enormous 
Abuse of Power, and most dangerous of all 
encroachments upon the Rights and Li- 
berties of Englishmen. 

I remain, Gentlemen, 

Your most obedient 
humble Servant, 
FRANCIS BURDETT. | 
Piccadilly, March 23, 1810. 





ARGUMENT. 


In order to make clearly understood the 
ument which is here submitted to the 
one of the Public, Pg be ne- 
Swstaty, first, simply to state the question 
tbout to be discussed, as.it was praposed 
originally to the House of Commons, and 
bo to put out of view: 
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| the House of Commons may contend. I 
am the more anxious upon this point, an 
account of the difficulty experienced dur- 
ing the discussion in the House of Com- 
mons, of keeping separate, things, in their 
nature totally dissimilar, and quite dis- 
tinct, but always confounded: namely, 
The other Privileges and Powers contended 
for by the House of Commons, and that 
which we are now about to discuss;— 
The Power exercised by the House of Com- 
mons of passing a Sentence of Imprisonmem 
on any person mot being a Member of thus 
House’? It will be necessary to keep 
our-‘minds constantly fixed upon this sim- 
ple question alone, and to apply to it, and 
to it only, all the arguments about to be 
adduced in the course of this enquiry. 
Had I not been prevented by indisposi- 
tion from being present when the House 
of Commons passed by vote a Sentence 
of Imprisonment on Mr. Gale Jones, I 
should have endeavoured to shew, That 
under the false notion of Privilege, they 
were exercising a power, and committing 
an act of oppression, ill suited to the cha- 
racter of Guardians of Public Liberty, 
aad destructive of the first and most im- 
portant object of the Constitution, viz. 
The Personal Security of the Subject. 
Though I was well aware of the greater 
difficulty of persuading men to recall an 
act once committed, than to prevent its 
commissioa—it being much more easy to 
slide into than to recover from error—t 
would not allow that consideration to de- 
ter me from what my duty called «pon 
me to attempt. To others I shall always 
leave fancifal ideas, suggested by avild 
meaporee imaginations, on tke sup- 
posed nature of what they may be pleased 
te cali Privilege, or amy other chimerical, 
undefined non-descript ; and, as a plain 
man, he content, upon this as upon all 
other occasions, to be guided by the ojd 
Laws of the Land; in which alone I am 
able to find Tue Coxstrrurion of this 
Country—the Liberty which I claim as 
the inheritance of Englishmen-—and that 
Standard by which and by which alone, 
every act and proceeding. of any man or 
bedy of men ought te be measured. 
Common Law of re. pu ab 4% 
inalienable inheritance 0 peopse, st 
is, says Lord Coke, “ The Inheritance pf 
« Inheritances: it is the best birth-right 
« the Subject bath; for thereby bis goods, 
wjands, wife, children, his body, life, 





it making no part of the present enquiry, |“ honour and estimation are protected 
a other Privilege ot Bower fr which | «1 injury and wrong: Major heredi- 
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“« tas venit unicuigue nostrum a jure et legibus 
“quam a@ parentibus. It is highest above 
“the highest: None are above its reach, 
“nor any beneath its protection : Its foun- 
“ dations are laid broad and deep in na- 
‘ture and reeson; and therefore not to be 
« removed from those foundations by any 
“power upon earth *.”” “ The Law of 
‘ England,” says the great Lawyer Plow- 
den, “is no other than pure and tried 
“ reasont.” And, according to Lord Coke, 
“ the absolute perfection of Reason. The 
“ ground whereof is beyond the memory 
“or register of any begmning {.”’ 

The question, then, for the People to 
consider, is, Whether a Vote of the House 
of Commons can deprive them of these 
their imprescriptible Rights ? 

Many are the Statutes, which, embody- 
ing these principles of the Common Law, 


have declared, That no Order, Writ or | 


Commandment whatsoever, either from 
the King, or any other, shall stop the 
Common Law: That it shall by no means 
be delayed, being the surest sanctuary for 


the innocent, and the strongest fortress to | 


protect the weak. It has clipt the wings 
of high-flying prerogative ; and will, I 
trust, yet dissolve the potent spell of un- 
defined Privilege of Parliament: for, there 
are no Powers or Privileges, even the 
highest, that are not bounded by the 
known ascertained Laws of the Land.’ Hf, 
therefore, any man, or set of men, lay 
clain to Privileges or Powers, not recogni- 
zed by, but repugnant to, those Laws; such 
claims ought to be legally resisted by every 
one who values regulated Liberty, and 
abhors ‘Anarchy or Despotism—the never- 
failing consequence of departing there- 
from. 

Founded on such a basis; fortified by 
such Authorities as I shall have occasion 
to appeal to in the progress of this enquiry, 
1 have little doubt of being able to con- 
Vince every impartial mind, that the House 


. 
of Commons, by proceeding to judgment— | 


passing a Sentence of Imprisonment—and 
issuing a Warrant of Commitment, has 
gone beyond its prescribed limits, acted 
i a manner inconsistent with the ends of 
its institation; and violated the funda- 
‘mental principles of the Law and Con- 
stitution of the Land. And this I shall 
prove by the application of the standard 
> * Coke Lit. 141. a. 2 Inst. 56. 64. 

+ Plowden, 316. 


} Coke, 2 Inst. 179. Coke, Lif. $76. 
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| liament is to be found in Spellman, wh 


(48 
of the law to the Proceedings of thy: 
House. 

To bring this question fairly into dix 
cussion, it will be necessary to state th 
origin and exteat, from which will appear 
the nature and reason, of the Privilege: , 
Members of Parliament. 

The first mention of Privilege of Pa. 


records a law of king Canute, “ Opqjy 
«homo eundo ad Gemetum, vel redeundod (py. 
“ moto habeat pacem.”’ “ 'Vhat every on 
roing to, or coming from the Wittena ge. 
motte, should have protection.” 

The next notice of Privileges is to be 





| found in two Writs of Supcreedeas of LH. 
ward the second to privilege member 
from being sued in any court, (sitting th 
_ parliament) and which are still extant, 

| The extent of these Privileges cannot: 
better set forth than in the following 
| Order of the House of Commons, of the Is 
of June 1621, supposed to have been dram 
up by sir Edward Coke, then a leading 
member of the House : 

« Ordered, upon question, That if any 
| Arrest, or any distress of goods, serving 
“any process, summoning his land, cit 
_“ tion or summoning his person, arresting 

“his person, suing him in any court, or 
“breaking any other privilege of thi 
'« House, a letter shall issue, under Mr. 
“Speaker’s hand, for the party's It 
“lief therein, as if the parliament ws 
| « sitting; and the party, refusing to ob; 
“ it, to be censured at the next Access. * 

On the 18th of December 1621, th 
following Protestation concerning the Pri- 
vileges of the House of Commons, W* 
agreed to, and ordered to be entered i 
the Journal : 

« The Commons, now assembled in pa 
“« liament being justly occasioned there- 
unto, concerning sundry Liberties, Fr": 
‘chises, Privileges, and Jurisdictions “ 
‘ Parliament, amongst others not herein 
‘mentioned, do make this Protestat" 
“following! That the Liberties, Ir" 
“ chises, Privileges-and Jurisdictions © 
“ Parliament, are the ancient and 
‘doubted birthright and inheritance ol 
‘the subjects of England ; ‘and that ” 
arduous and urgent affairs concernins 
the King, State, and the Defence of 
« Realm, and of the Church: of Englan® 
“and the making and maintenance 0! 
laws, and redress of mischiefs and gr" 
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* 1 Commons’ Journals, 654. 
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cez, which daily happen within this 
‘realm, are proper subjects and matter 
of counsel and debate in parliament : 
. and that in the handling and proceeding | 


‘an 


‘of those businesses every ‘member of the 
‘house hath, and of right ought to have, 


[use 


;“ the whole realm might, in this High 


' 


‘Freedom of Speech, to propound, treat, | 


‘reason and bring to conclusion — the 
‘same: that the Commons in Parliament 
‘have like hberty and. freedom to treat 
‘of those matters, in such order, as, 


‘and that every such member of the said 
‘house bath like freedom from all im- 
peachment, Imprisonment, and molesta- 
«tion (other than by the censure of the 
« house itself) for, or concerning any biil, 
‘speaking, reasoning or declaring of any 
“matter or matters, touching the parlia- 
‘mentor parliament business; and that, 
‘ifany of the said members be complain- 
“ed of, and questioned for any thing said 
“ or done in parliament, the same is to be 
“ shewed to the king, by the advice and 
« assent of all the Commons assembled in 
“parliament, before the king give cre- 
“dence to any private information,’’* 


- 


“ Court, draw the clear light of justice 


|“ from them. -. In which case, every one 


“ought rather to keep far within, than 


|“ any way exceed their due limits.—That 


« 


hereafter, before any person be sent for 
«inthis kind, the lord whom he serves 
“shall, either by himself or by his let- 


“ter, or by some message, certify’ the 


in their judgments shall seem fittest: | 


«« house upon his honour, that the person 
“arrested is within the limits of the Pri- 
“ vilege before expressed.—And, for the 
“ particulars, they must be left to the 
«« judgment of the House, as the case shall 
“ come in question; wherein the {louse 
“ wants no means, as well by oath as 
‘ without, to find out the true nature of 
“the servant’s quality in his lord’s ser- 
“vice. Thereupon, if it be adjudged by 
the House contrary to the true’ intent, 
“any member whatsoever must not think 
it strange, if in such a case, both him- 
self suffer reproof, as the house shalt 
think fit, and his servant receive no be- 
nefit bythe privilege, but pay the fees ; 
« because the justice of the kingdom must 


- 
-— 


~ 


- 
7 


Lal 
7 


co 
~ 


_ « be preferred before any personal respect, 


Thenature and reason of these Privi- | 


leges are declared by a Resolution of the 


House of Lords, May 28th, 1624. On 


wiich day, the Earl Marshal, from the 
Committee for searching Precedents to 
sustain the Privileges, &c. of the House, 


Hmade the following Report 5 VIZ. 


“low far the Privileges of the No- 
“bility do clearly extend, concern- 
“ing the Freedom of their Servants 
“and Followers from Arrests. 


“To all their menial servants and those 
‘of their family, and also those em- 
“ployed, necessarily and properly, about 
‘their estates as well as their. persons.— 


“This freedom to continue twenty days | 


‘before and after every session ; inwhieh 
ume the Lords may conveniently go 
‘home to their. honses in the most re- 
Mote parts of the kingdem.—That ail 
‘ the Lords, after the end. of. this session, 
. ve very careful in this point, and, re- 

member the greund of this Privilege ; 
. which was, only, in regard they should 
_, bot be distracted, by thetrouble of their 
_, ervants, from attending the serious af- 
a ri of the kingdom ; that therefore 
¥ red Will not peryert that Privilege’ to 
, J& public injustice of the kingdom, 
Which was given them, chiefly, that 





= 


* 1 Cobbett’s Parl, Histy 1361. | 


| 6 


1 ¢ 


€ 


mn 


and noneto be spared that shall offend 
after so fair a warning.—Ordered to be 
observed accordingly, with this altera- 
tion, viz. This freedom to begin with 
‘¢ the date of the writ of summons, and t6 


a 


« 


cat 


“6 continue twenty days after every s0s- 


“ sion of parliament.’’* 
We may reasonably conclade, that ‘all 
the Privileges, the. iiouse’ of Commons 


| then thoughtitself intitled to, were en@me- 





rated in the Order of the Ist of Jone 1621, 
as sir Edward Coke, so well acquainted 
with, and then contending for them against 
the undue prerogative of the crown} claimed 
no more. 

Whenever these Privileges, so modestly 
and reasonably claimed, ‘and so necessa- 
rily complied’ with, were infringed, they 
were as modestly and reasonably mair- 
tained by an appeal to the tribunal of the 
Laws; which is apparent by reference to 
all the Cases of Privilege which occurred 
up to the time of the Civil War. As for 
instance : 

In 1427, one Richard Chedder, a me- 
nial servant, acending upon sir “I homas 
Brooke one of «he knights for Somerset- 
shire, who was assaulted, beaten, and cru- 
elly maimed, was content to seek redres + 
by law t. : ) wide 


—~ 


Cobbett’s Parl. Hist. 1438. 





* ] 
+ 1 Hatsell, 14. 
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In 1430, William Larke, servant to Wil- 
liam Mildred one of the members for ‘the 
City of London, was committed to the 
Fleet on an execution of debt, and deli- 
vered in due course of law *. 

And in 1433, an act of parliament was 
made, affixing a heavier penalty for the 
assaulting a member, than the law had 
previously inflicted. The act is entitled 
“An Act against assaults made upon 
Lords or others coming to the Parlia- 
ment.” 

In 1456, Thorpe, the Speaker, was ar- 
rested at the suit of the duke of York, on 
whick the Commons appealed to the whole 
parliament, who referred the case to the 
Judges, whose opinion was in favour of 
Thorpe’s being entitled to privilege : not- 
withstanding which, the Parliament de- 
cided otherways, and the Commons ac- 
quiesced and chose another Speakert. 
What is remarkable in this case is, that 
both the Judges and the Parliament ap- 
peal to the same maxim: both apply the 
same argument as conclusive, viz. “‘ That 
the party aggrieved could have no re- 
dress, and that there could be no wrong 
without a remedy.” The Judges deter- 
mine from this maxim and from this rea- 
son, that no general Writ of Swpersedeus 
could ay because” (say they) ‘if it could, 
the High Court of Parliament, from which 
all justice and equity ought to flow, would 
secin to stop the course of justice, aid 
leave the party aggrieved without remedy.” 
And the Parliament yield to this same rea- 
son set forth by the duke of York in the: 
argument against Thorpe’s being allowed | 
Privilege, viz. « That in case it was granted | 
to Thorpe in this instance, the party ag- 
grieved could have no remedy.” So that 
we have the Opinion of the Judges and 
the Decision of the Parliament equally } 
determined by :the never failing maxim, 
“ That there canbe no Wrong without a 
Remedy.” 

In 1461, Walter Clarke, a Member ar- 
rested, was relieved by law t. 

P In 1472, John Walsh, servant to the 
Earl of Essex, being sued im the courts 
below, pleaded Privilege not to be sned 
as being servant to a member of parlia- 


ment; but the Judges decided that there 
was no such Privilege |}. 


* 1 Hatsell, 17. 





act, Tid. 28. 4 Cobbett’s Parl. Hist. 
ol, 

I 1 Hatsell, 35, 

i} Did. 41, 


| ditors, when affected by their Privileges 


i 








In 1543, in the case of George Ferre, 
who was arrested, and who, as well as jy. 
ing a member of parliament, was seryap, 


espotl 


pund 















, ne 
to the king—on which account, the Con. at to 
mons ‘seem to have proceeded ina di. hich 
ferent manner, by sending the Serjeant roug! 
Arms for the first time, to relieve their men. ately 





ber. This was resisted by the Sherif over 
with violence, the Serjeant had his mee Power 
broke, and returned without the member: renvt 
whereupon, the Sheriffs were summoned as bi 
before King, Lords and Commons, why disper 






















referred their punishment to the latter, ouse 
who sent them to jail.* yran 
In 1545, Trewynnard, a member, was pefore 





arrested and relieved according to |. jean’ 
by writ of Privilege; for obeying » potish 
the Sheriff sustained an action for es ount 





























Another case in the reign of feu Bu 
8th is very remarkable; namely, '! ent! 
Mr. Stroud a member; who tor briny roUs 
a bill into parliament for regulatn¢ the tac 
Tinners in Cornwall, was upon the bier anc’ 
























ing up of parliament, questzoned tor it in tie “ttle 
‘Court of Stannaries—fined and imprison! ment 
in’ Lilford Castle; but relieved by due nfor 
course of law, by Writ of Privilege. { uist 
In 1580, the singular and complicated have 
Case of Mr. Hail, a member, occurs; who peri 
having written a Book derogatory to tie of C 
character. of the House, and having )\0- ding 
lished the same against its Orders, ani hor 
] misrepresented its Proceedings ; and liaving an 
et 


besides written an impudent Letter 0 
the Speaker, and being absent when order 
ed to attend in his place, was imprisoned.| 

In all these Cases we may observe, that 
Members, when their Privileges were Vi 
lated, and their Persons arrested, welt 
conteht'to appeal to the Law, and had that 
tenderness and respect for other me! 
Rights as well as their own Privileges, ® 
to make provision for the interest of cre 


and to indemnify officers agaiust actio™ 
for escape, to which they were legally _ 


° . . ° . J Cas 
liable for giving up their prisoners. A" 
never did the ‘Members of the Hoase ~ 


Commons presume to overleap the boun 
of the Constitution, and take the law 1” . 
their own hands, till the days of the Long ~ 
Parliament ; when, from the peco!® ri 
circumstances of the country, in order % ~ 
resist the arbitrary ‘eftcroachments of % - 
op ae eye ae eee ee 





god, 1 Hate, 68.°1 Cobbet' Parl. Hit 
t 1 Matsell,s9, “= 
{ Ibid. 86,120,206, O 


| Ibid, 9s. - 
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33] 
espotic Prince, the House of Commons 
yond it absolutely necessary én the strug- 

-not only to extend their Privileges, 
ot to assume powers, the exercise of 
hich abolished the House of Lords, 
rought the King to the block, and ulti- 
ately dissolved the whole frame of the 
overnment. If these usurpations of 
Power were not only acquiesced in, but | 
renuously supported by the People, it 
as because they Were supposed to be m- 
lispensibly necessary to enable the 
ouse of Commons ‘to stem the torrent of 
‘anny which was sweeping every thing 
before it to destruction ; and as the only 
jeans of wresting from the grasp of des- 
potism, the expirmg Liberties of the 
ountry. , 

But these, surely, are not soarces suffi- 
iently clear, nor times sufficiently analo- 
yous to justify our drawing thence in- 
tances, miscalled Precedents, to counte- 
ance sinilar proceedings under a legal, 
tled,and established system of govern- 
ment. Butas every day’s experience will 
nform us how reluctantly all men relin- 
uish power and authority, which they 
have once exercised, even alter having ex- 
perienced its mischiefs, so was the House 
of Commons atter the Restoration unwil- 

ding to yicld up its usurped power and au- 
hority, submitted to in times of trouble 
aid commotion, but incompatible with the 
eturn of order and the Jaws. 

Accordingly, we find in the Cases of 

Dr. Carey, Mr. Fitten, sir Samuel Barnar- 
ston, Shirley, and Stoughton versus On- 
low, the pretensions to Power under the 

name of Privilege still clung to by both 

Houses of Parliament, but as constantly 
fenied and resisted by each House in its 
urn; the one always denying the usurpa- 

tion of the other, and the parties aggrieved 
the authority of both: Consequently, -no 
power or authority is acknowledged or al- 
lowedto belong toeither. But the following | 

Case, which occurred about the same time, 

and which having been argued at a Con 
ference between the two Houses is entitled 

'o more particular notice, is that ofe the 

loor Council in the al of sir Nicholas 

Crispe versus the lady Bowyer, Dalmahoy 

and others, who- were taken into the cus- 
tody of the Serjeant at Arms, for pleading 

2 re the Lords, contrary to an Order 

the House of Commons to forbid them ; 

*t which Conférence the Lords ‘as- 

on That the House of Commons is no 
urt, has ‘no ‘authority to administer an | 
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transcendant invasion of the Liberty of 
the Subject; that it is against Magna 
Charta, the Petition of Right, and many 
other laws, which have provided, That no 
freeman shall be imprisoned, or otherwise 
restrained of his liberty, but by due process 
oflaw ; that it tends to the subversion of 
the government of the kingdom, because it 
is in the nature of an Injunction from the 
Lower House, which has no authority or 
power of jurisdiction over inferior subjects, 
much less over the King and Lords:* 
Which arguments, not to be controverted, 
the House of Commons contented itself 
with replying to, by retorts upon the as+ 
sumed jurisdiction of the House of Lords, 
and by advancing empty assertions of its 
own authority, without attempting to offer 
a shadow of proof in their support. 

Bat in the Case of sir Samuel Barnar- 
diston before mentioned, it is curious to 
observe the two Houses changing sides. 
The Heuse of Commons then becomes, in 
its turn, the advocate for Magna Chartaand 
the Rights of the People against the 
usurping jurisdiction and arbitrary pre- 
tentions of the House of Lords. Each 
House deciding as equitably against the 
unjust pretensions of the other, and ac- 
cording to the laws and the interest of the 
public; and as regardless of all equity, the 
public interest and the laws, when taking 
upon it to decide in its own cause; thus 


-atiording a strong additional illustration of 


the okd wholesome doctrine, “ That no 
« one ought to be judge in his own cause.” 
From this period to that of the Revolu- 
tion, the first instance that occurs, is that 
of a Pamphlet on clipping and coming 
ineas. The House of Commons offered 
a reward for the discovery of the author, 
and ordered the Pamphlet to be burned. 
The next case that occurs, is that of Dr. 
Welwood, who published.aaveekly paper, 
reflecting epon the whole Tlouse. He 
was reprimanded and discharged. + 
Complaint being made against a Book 
entitled “ King William and Queen Mary 
Conquerors,” said to be written by Charles 
Blount, esq. was ordered to be burnt: as 
likewise was a Pastoral Letter at the same 
time.t Dyer, a News-paper man, was 
reprimanded for publishing Debates, and 
discharged ||. 
Having briefly noticed these important 


i. 





* 4 Cobbett’s Parl. Hist, 733. 
+ 5 Cobbett’s Parl. Hist. 658. 
} Ibid. 756. 
{| Ibid. 862. 
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Cases, I shall next proceed to direct the , 
public attention to the remarkable Case of 
Bridgeman versus Holt* in 1696-7. The | 
duchess of Grafton having claimed under 
a patent of Charles the second, a right to 
appoint the Clerk to the King’s Bench, 
Lord Chief Justice Holt contested the 
claim. It wasa trial at bar, and was de- 
cided against the Duchess in favour of 
Lord Chief Justice Holt. Upon which, 
the counsel of Bridgeman, who had been 
nominated as Clerk by the Duchess, ten- 
dered a Bill of Exceptions, which the Jus- 
tices refused to seal. In consequence of 
which, a Petition, complaining of the con- 
duct of the Judges, was presented to the 
House of Lords, accusing sir Wm. Dol- 
ben, sir Wim. Gregory, and sir Giles Eyre, | 
Justices of the King’s Bench, of acting il- 
legally in having so refused. They were, 
in consequence of this Charge, summoned 
by the House of Lords to appear before 
them, and answer to the complaint made 
in the Petition. Which the Judges re- 
fused to do: and they, in a solemn well- 
digesied Argument, denied the Jurisdiction 
of the House of Lords, and insisted upon 
their undoubted Right, as Englishmen, to a 
Trial bya Jury of their equals, in case they, 
inany thing, were accused of having done 
wrong, and claimed the benefit of being 
wied according to the known course of the 
Common Law: they relied upon Magna 
Chartaas free born Englishmen,w hich,they 
said, was made for ihem as wellas for others ; 
that all Powers and Privileges in the king- 
dom, even the highest, are circumscribed 
by the laws, and have their limits. In the 
Courts of Westminster, (said they) the 
Law is determined by one, and the Fact 
ascertained by another ; ere, both the Law 
and the Fact would be in the same lands. 
lf the House of Lords should punish, could 
such order stop or bar the legal process 
hereafter? or be used below as a recovery 
or acquittal ?—as an autrefuis convict ? or 
auirejois acquii ? Would the Proceedings 
in the House of Lords save them from the 


ae 


trouble of answering to an information or | 


indictment for the samg thing elsewhere ? 
Here it is to be remarked, that when 
the Judges of the land were attacked by 
an unwarrantable power, they sheltered 
themselves behind the broad shield of 
Magna Charta and the Trial by Jury, well 
knowing the value of sucha protection— 
and they conclude with these memorable 
words: “ Some persons have, perhaps, 





* Shower’s Cases in Parliament, 111. 
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“from a diffidence of success, or {roy 
“ slavish fear, or private policy, forborp 
VET OTs 
‘but the Judges must betray their , 
‘ tation, and their knowledge of the 


‘ 


n~ 


Cpu 
i.) . . . 6 Laws 
if they should own a jurisdiction whic, 


“former times and their predecessoy 
“ were unacquainted with.” W hereupor 
the Petition was dismissed. 

If these reasons were conclusive agaigy 
the jurisdiction of the House of Lon 
they apply much more forcibly to the 
House of Commons: for the House of 
Lords retains the judicial authority o/ the 
parliament, being a Court of Appeal; bu, 
the House of Commons has no judicial 
function to perform, aud is no court atall 
The Judges claimed no more than ther 
right as commoners of England in Magu 
Charta and the Common Law of the laud: 
which they contended, and with succes, 


* 


~ 


admitted of no man’s being tried, excep: 17 
by a jury of his equals. ‘They ailirmed, ow 
that all Powers and Privileges in the king as 
dom, even the highest, are circuuscibed 1" 
by the laws of the land, and. that hey, BS.” 
the Judges, should betray a slavish tea \' 
and gross ignorance, if they permitted I 
such an usurpation to be drawn into a pre ng 
cedent unknown to former times. | vi 

‘These arguments, which need no {ur pra 
ther comment, ought to have beet sit an 


ficient to put an end to all such prcter K10 
sions in either house of parliament lor 
ever; but so reluctantly do all men pat - 
with power, that we find the Lords 1n te | 
very next year, 1697, im the Case ol Lond “se 
Banbury, summoning Lord Chief Justice Jast 
Holt; to appear before a Committee 0 tio 
their House; but Lord Chief Justice 7! 
Holt refused to appear, and the Lords bs 
listened to the voice of reason, and dropped Ish 
their pretcusions. ~ * 
From these solemn acts of venerabit at 
Judges in good times, it is evident, ta 1” 
undefined Privileges in the Houses oi !¢" n 
liament were unknown to the Cons!.1uic rc 
and the Law; though, sometimes, pe + 
haps, yielded to from ignorance oF 1 € 
but in which the Judges who knew . 
laws would not acguiesce. ) | 
This sound exposition of the Law, ~ 
the conduct and example of the Judges 
| might reasonably have been eer ; 1. 
operate as a prevention of any iu ¥ n 
disquietude of an English subject from!" ’ 
power of either house of parliame?” 
And that it did. produce a considersb Ti 
_ettect, we may presume from the num . 
of subsequent Cases, in , which, ne | 
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i] 
use presumed to trench upon the Li- 
ty of the Subject. For instance: in 
he year 

dost Molyneux’s « State of lreland,”” 
e refused to appear, and the House of 
ommons addressed the King to discon- 
nue the like Works in future. 

1090. Mr. Chivers, a member, was or- 
syed to attend for a contempt; but de- 
lined coming: and, next day, on its 
ing put to the vote, Whether he should 
-taken into custody by the Serjeant 

Arms? it was carried in the negative. 

1702. Doctor Drake’s “ History of the 
ast Pa liament,’’ a libel. 
i707. Docter Friend’s “ Account of 
ord Peterborough’s Conduct in Spain,” 
libel. 

1719. Hall’s « Sober Reply,’’—a work 
gainst the Trinity. 

3750. “ Constitutional Queries.’ 

1703. Wilkes’s “ Essay on Woman,” 
o which the name of Bishop Warburton 
as prefixed as the author. 

1763, Wilkes’s “ North Briton, No. 


’ 
= 


i765. Veni Creator paraphrased. 
In all of which Cases, whether for libel- 
ng any member of either house, or the 
hole bouse, or both houses, or the whole 
Jrame of the government, both Lords and 
‘ammons were content to pursue the 
kuown course of the Law, and left the 
party accused to be tried by the law of 
he lend and a jury of bis country. 

There is a Case which, though prior in 
pont of time, I have reserved for the 
list, because it demands a few observa- 
tions: That of the Kentish Petition* in 
‘Ol, presented to the House of Commons 
by Mr. Colepepper and four other Kent- 
si Gentlemen: Voted by the house libe!- 
lous, seditious, and a breach. of privilege, 
uid for presenting which the House of Com- 
mons sentenced these five gentlemen to be 
luprisoned, Is this an act to be justified 
and drawn into precedent? And of what 
avail is any precedent from the proceed- 
igs of an assembly whose canduet is ar- 
bitrary, and whose actions are measured 
by the crooked cord of its own discretion, 
hot by the golden meteyard of the law? 

he next and the last Case J shall-have 

occasion toadduce, is that of the Middlesex 

Journal, in 1771, when the Serjeant at 
dat ces 


ee " 





“5 Cobbett’s Parl. Hist: “1250, Sée 
also re The History 
tion,” in the A pendix to the same vo- 
lume, No. XVII. , dha , 
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| Arms of the House of Commons was sent 
' by their order to arrest the Printer; in- 
| stead of which, the Printer took up the 
Serjeant, and brought him before Crosby, 
Lord Mayor, and Alderman Wilkes and 
Oliver, who committed the Serjeant. Not- 
withstanding this outrage which the House 
of Commons sustained by the attack upon 
its officer, it presumed not to touch any 
of the offending parties, except its own 
members, the Lord Mayor and Alderman 
Oliver ; passing over the Printer, the 
Journalist, and Alderman Wiikes, who, at 
that time, was not a member of the House 
—than which disaflirmance of its Powera 
stronger proof cannot be conceived. 

Lest it should be possible that any per- 
son should attach the slightest importance 
to the Resolutions of either House of Par- 
liament, which may go to aflect those who 
are not members of those bodies, it May 
be necessary to remark, that the Journals 
furnish Resolutions of the most contradic- 
tory nature: for instance, + 
April 3, 1626-7, Resolved, “ That the 
« Writ of Habeas Corpus cannot be denied, 
«‘ but ought to be granted to every man, 
«that is committed or detained in prison, 
or otherwise restrained, by the command 
« of the king, the privy-council, or any 
“other; he praying the same *.” 

June 9, 1705, Resolved, nem. con. “ That 
“no commoner of England, committed 
“ by Order or Warrant of the House of 
Commons, for breach of privilege, or 
contempt of that House, ought without 
order of that-House to be, by any Writ 
of Habeas Corpus, or other authority 
‘« whatsoever, made to appear and answer, 
and do, and receive a determimation in 
the House of Peers, during the session 
“of parliament wherein such person was 
“ committed +.” 

And, in 1740; in Walpole’s Case, it was 
resolved by the Lords, That any attempt 
“tg punish a man without a trial or hear- 
“ ing, was contrary to the natural princi- 
« ples of Justice and Liberty.”” And, in 
the Case of Skinner versus the East India 
Company, in 1675, the Commons Resolved, 
« That assuming a jurisdiction over the 
« Case, being relievable at common law, 
« is contrary to law, and tends to intro- 
« duce arbitrary powers.’’~-But, to Reso- 
lutions of the House of Commons, Sir 

Fletcher Norton said, when Attorney Ge- 
neral, (and he was afterwards selected, 
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for his knowledge of the laws, usage, 
and custom of parliament, to fill the Chair), 
« He would pay no more, respect, than to 
the Resolutions of so many drunken por- 
ters at an ale-honse.” ‘The expression 
was coarse, but the principle is just. 

It has been shewn, from the Opinions of 
Jearned Judges—from the Declaration of 
both Houses of Parliament, when not judg- 
ing in their own cause,—and from unde- 
niable legal Maxims, that the power exer- 
cised by the House of Commons, of pass- 
ing a Sentence of Imprisonment wpon any 
person, not a member of its body, is con- 
trary to the Common Law, to Magna 
Charta, and every constitutional principle. 
I will now go further, and undertake to 
prove, that not only every fundamental 
principle of the Common Law has been 
violated, but that every express provision 
of the Statute Law, for the personal secu- 
rity of the subject, has been transgressed. 
For which purpose it will be necessary to 
examine strictly, and with the utmost pre- 
cision, what the legal and constitutional 
functions of the House of Commons are : 
supposing, for the sake of the argument, 
that they are the fairly chosen Repre- 
sentatives of the People. Its Privileges 
we have enumerated from the highest 
authority. Let us now consider its 
Powers— begging that the Reader will 
never fose:sight of the wide distinction be- 
tween Privilege and Power. 

Its Powers, then, briefly are: To re- 
move Obstructions to its Proceedings: to 
abate a Nuisance legally called Contempt: 
As the Grand Inquest of the Nation (which 
very term is enough to shew that its office 
is but to enquire, not to punish), it has 
authority to summon Witnesses for the 
purpose of institating Inquiries into Public 
Grievances—of controuling Public Ex- 
penditure, and of impeaching Public De- 
linquents, in furtherance of justice, with a 
view to Judgment at. the Tribunal of the 
Laws. 

Such being its Powers, it will be ne- 
cessary, in the next place, te examine 
it in another — of view, viz. as a Court 
exercising judicial Powers. And here, at 
the outset, we discover, that it is not a 
Court of Record, because it cannot hold 
Plea of Debt or Damage to the amount of 
forty shiltimgs. Lord Coke says, « That 
«a Court not of Record, is where it can- 
* not hold Piea of Debt or e ‘to the 
“ amount of forty wm he ex- 
pressly lays it down, “ That no Court not; 





















(Me 
solved per totam curiam, on argument jg 
Griesley’s Case, as well as by {Jo}; . 
the Case of Grenville, versus Rare 
To impose a.Fine of the lowest denomirg, 
tion the House of Commons has rein 
quished its former pretensions. If jt dog 
not, then, presume to impose the smialies 
Fine, does it not necessarily follow, thai; 
cannot inflict the higher punishinen: ¢ 
Imprisonment? It is an acknow ledgei 
maxim in Law: © Cui minus non concen 
ci non mojus convenit;’? and, of how mu, 
more value, in the eye of Keason and th 
Law, is a man’s Person, than his Propeny, 
though it protects both. To what ca 
indeed, should a man acquire Property, if 
his Person is insecure? The notion es. 
tertained by our old lawyers, respecting 
Imprisonment, which is the highest ex 
cution of the law short of death ; the in- 
portance attached by them to the poe 
of imprisoning men, may be collected {run act 
Lord Coke, who says, “That a man u lt 
poe is dead in law ; he is homo morta, 

ost to society, himself, his family, and hi 
friends ; and that a man indefinitely in- 
prisened. is a man in Hell.’’ And the 
Gospel says, “Is not the Life more tha 
meat, and the Body than raiment?” 
In which word “ raiment” all exter 
possessions are included. 

This part of the subject may be reduced 
to a Syllogism :-— 

No Court, that cannot hold Plea of 
Debt or Damage to the amount of {arly 
shillings, is a Court of Record. 

The House of Commons can holda 
such Plea. 

Therefore is not a Court of Recorl- 
therefore cannot fine or imprison. 
We will now gry this pretension of the 

House of Commons by the test of its ow 
proceedings. 

The party is summoned to the bat 
answer interrogateries. Should he be uw 
willing to do this; be is sent to prison 
See the Case of Mr. Howard, 167). 
Should he confess, he is likewise sent” 
prison. See the Case of Mr. Jones, |!” 
No legal ewidence can be brought. The 

| House is stopped tndimine ; for it cannot a: 
minister an oath; and’ Charta, w?, 
says my Lord Coke, is such 2 fellow 
that he wilk bear no equal—arresis * 
further progress—declaring,, “ That © 
“ man shall be put to his law on the o 
“suggestion of another, but by |" 
“ witnesses.” Therefore, the Howe 
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* of Record can fine or iuprizon,” 26 , 
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* 4 Cobbett’s Par]. Hist. 770. 
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proceed to trial consequently, can 
ver no Judgment—can pass no Sen- 
e. Magna Charta declares, , That 
» Freeman shall be arrested, imprisoned, 
-in any way destroyed, but by the 
udgment of his Peers, or the Law of 
e Land ;” and these words, per legem 
v,or law of the land, are well and 
y explained by the Statutes in confir- 
tion of Magna Charta. The 5th, 25th, 
bh, 37th and 42d of Edward the 3d: 
ich declare, That no man shall be put 
answer without presentment of good 
# lawful men, before Justices, or matter 
record, or writ original, or in due 
cess of law. They also declare, That 
enactments contrary to Magna Charta, 
, ipso facto, null and void. And here- 
n, says Lord Coke, all Commissions 
grounded, always having this Sentence, 
uctwi quod ad justitiam pertinet, secun- 
| legem et consuetudinem Anglia.” It 
not, says Lord Coke, « Secundum legem 
consuctudinem Regis Anglia,’ lest it 
uld be thought to bind the King only. 
pr isit,“ Secundum legem et consuetudinem 
puli Angl@,’’ jest it may be thought to 
ad the People only ;—but per legem terre 
a Anglie, That the law may extend 
all. 
Empson and Dudley committed grievous 
pressions under cover of an act of Henry 

ith; which shews the danger of 
aking this fundamental’ law, by dele- 
ung discretionary powers to Justices of 

Peace or others, without trial, by 
elve lawful men. To repeal which, 
e Ist of Henry the 8th was enacted, 
d“ to deter,” says the Act, « others by 
it fearful end, from similar courses, 
to admonish future Parliaments, that 
Stead of this ordinary and precious 
mal per legem terre, they bring not in ab- 
lute and partial trials by discretion.” 
s worthy of remark, that Empson and | 
res, were hanged, for going contrary 
“agna Charta, notwithstanding that 
ey acted under the authority of an Act 
Parliament ; and, above all, we should 
Y to heart, that warning given to future 
arliaments, not to take away the pre- 
~ Trial by Jury, and not to i uce | 
mae jurisdiction contrary to- 
ee Charta, and the Common law.* 

et, limited and cireumscribed as the | 


; se Of Commons is—having ne means 


‘'tial—no ritles of judicial proceeding — 
‘ng ne Court of Record—not presuming 





a — ee 


* See 1 Cobbett’s State Trials, No, 26. 
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to fine—not competent to administer 
an oath—nevertheless, it takes upon it- 
self; first, to determine the crime er pos¢ 
Facto: secondly, it calls upon the accused, 
to criminate himself, contrary to every 
principle of English law: and inthis ex- 
trajudicial manner upon a man crimi- 
nating himself (so far as avowing himself 
the author of what has not been proved 
to be a crime, can be called criminating 
himself) the House proceeds to Judgment, 
and investing itself with all the powers of 
Grand Jury, Petty Jury, Accuser, Judge 
and Executioner, without evidence, with- 
out trial, it pronounces a Sentence of 
indefinite imprisonment, and this in its 
own cause—where, least of all, it should 
take upon itself to decide. 

Let us next examine these proceedings 
by the rules of the Law, and again recur 
to that grand expounder of the Law, Lord 
Coke; who says, Ist Inst. sec. $d.—** No 
“ man can be arrested or imprisoned con- 
“ trary to the form of the Great Charter.”” 


2d Inst. 46, $d Inst. 209—« No person _ 


“is to be imprisoned, but as the law di- 
“ rects, either by command, or order of a 
‘Court of Record, or by lawful warrant, 
“ by which one may be detained lawfully 
““ to answer the law.’’ 
Every oppression under the colour of 
uthority is a kind of destruction; and 
Magna Charta says, “‘ No man aliquo modo 
“ destruatur.” .Every oppvession tends to 
destruction : but that is the worst oppres- 
sion which isdone under colour of Justice. 
Edward the 6th incorporated St. Albans 
with power to make Ordinances: They 
made a Bye-law with a penalty of impri- 
sonment. This was adjudged void—be- 
cause contrary to Magna Charta—because 
« Nullus liber homo capietur.”” No freeman 
shall be imprisoned, &c. On the same 
account, a Commission under the Great 
Seal to arrest a notorious Felon, was re- 
solved to be against Magna Charta—be- 
cause no man shall be brought to answer 
——not being indicted or appealed by the 
party or other process’ of law. By the 
2d of Henry 4th it is enacted, “Ifany man 
be arrested or imprisoned egainst the form 
of the Great Charter that he be brought to 
his Answer and have right.” 

These are some of the numerous Provi- 
sions for the safety of the people, arising 
out of the Common and recognized by the 
Statute Law. ‘These are the glorious Pri+ 
vileges of lishmen ; their impre- 
seriptitile, inalichable Liberties; “claimed, 
«insisted upon end demanded” by the 
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Bill of Rights, and sealed and sanctified | writers 


by the blood of their forefathers: 
« At once the pride and safeguard of the land.” 


Shall these Bulwarks, that have with- 
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stood the pelting stormsof the Prerogative | 
of the Crown, be sapped and undermined | 


by the creeping Privilege of Parliament? 


Yet, will this be the case, if the House of | 


Commons be permitted to usurp a Power 
never pretended to by our most arbitrary 
kings—But no! the Laws, Cases, and 
Authorities, before cited, are positive: 
They make no reservation of Privilege of 
Parliament; much less of Power of the 
House of Commons ; but on the contrary, 
are conclusive against both. 

Let us now try, by another touchstone, 
this Power exercised by the House of 
Commons. 

It is an acknowledged maxim in Law, 
That there can be no Wrong without 
a Remedy. When Edward the Fourth 
asked Chief Justice Markham; If he could 
not arrest a man? “ No,” said the ho- 
pest Chief Justice, “ Your Majesty can- 
not arrest any man even for treason ; be- 
cause the party, if aggrieved, could have 
no remedy ; but if he was arrested by any 
officer of your Majesty, he could have his 
action for false imprisonment.”” ‘This un- 
answerable argument is equally applica- 
ble to the Hlouse of Commons. 

To whom does it hold -itself accounta- 
ble? 

Against whom or what can a party ag- 
grieved bring his action ? 

W here look for redress ? 

Here is an argument, which our old 
lawyers considered as conclusive to any 


point: as may be seen in all their plead- | 


ings. Itis the legal, “reductio ad absurdum,”’ 
—a failure of justice, which neither Law 
2x0r Reason will endure. 

W hat the Duties, Privileges, and Powers 
of the House of Commons are, have been 
already shewn. In contemplating theConsti- 
tution of this country, which will appear 
more admirable, the more closely it is 
viewed, and the more minutely it is investi- 
gated, we should be careful not to confound 
its parts: to bear in mind that the House of 
Commons is not the High Court of Par- 
lhament-~that Parliament consists of three 
Estates—the, King—the Upper—and the 
Lower House—That each of these has its 
own peculiar functions, and that no one 
separately has any power except over its 
own members. Certainly not to bind the 
subject. Jt is universally adnitted by all 





‘ing dewn to the House of Commons wi 
‘them, “ He had an answer now to gift, 
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that the legislative, executive, ayj . ‘el 
dicial powers in a state should by ben 
distinct ; that the monster Despotis us é 
generated by their union; and tha: Tus ae 
tice and Liberty are promoted and assured ra 
by these powers being kept separaic ag 
distinct. Accordingly, the Laws of Ey. o 
land keep not only the great outlines, by . 
every partof each feature distinct. Ty de 
great outlines are, The King entroyy « 
with the execution of the laws; yet cy. w 
not the King execute any law; but he, a 
bound to delegate his authority to oflicey we 
of thelaw.Why ?—because, if it were othe. w 


wise; if a subject was injured, he could 
have noredress. There would bea wrong 
without a remedy ; which the Jaw will a 
endure. The King can do no wrong: 
that is, the King can do no act, but by the 
prescribed forms of the law: Somebod 
or other must, consequently, be answerable 
for it—When the Petition of Right wa 
presented to Charles the First, the ous 
of Commons would not accept of the 
King’s Answer, though yielding to thei 
wishes, because it was not couched inti 
precise and formal phrase of the law: they, 
therefore addressed the King for a nie 
full, explicit, and satisfactory Answer. Mw 
were they contented, until the King com 


OI 
ing 
d 
nH Cl 
yt, t 
puld 
rec 
ich 
gn t 
on 
ps 
uge 
es 
cu 
thy 
~) 

dt 


to 











le was sure would please them ;” am the 
accordingly, when they again presenied ic 
the Petition—he returned the desired As ate 


swer in the precise legal form. “ 
oh 


droit fuit comme il est desire,’ with W 


| they were satisfied.* | ts 
As the Legislative is kept distinct Irom apr 
the Executive, so is the Judicial from ee bite, 
and noth. An English court of law 84 Th 
object worthy the contemplation of evtf i, 
mind that delights in Justice. So 1s e\"!) e, 1 
step of constitutional legal proceeditf ec 
Is any person accused of having hic’ 
mitted an offence, information vpon ev: 
must be given before a swom ™ in 
gistrate, who is authorised to adinit hi ere 


_———— 





to bail, or commit him to prison accorvig 
to the nature of the Offence. In w hicd 
last case, the warrant must clearly pt 
forth the charge, and must hare a Jaw 
conclusion ; that is, that the party ° " 
be detained to answer the Jaw, ° " 
delivered by due course and proces ‘ 
law, The swora Information before 
sworn magistrate, is transmitted by bio 


_* 2Cobbett’s Parl, Hist, 40°. 
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‘erk of the Crown to be put into the 
and | . of an Indictment, which 1s laid be- 
be , Grand Jdry of 23 equals of the | 


Kept 
Otism j sed, who find, or 2gnore, the bill. Inthe | 
at Jus, case, he is put upon his trial, when, 
assure rding to the sworn evidence, before 
te and y, the witnesses confronted with the 
Ot Eng. sed, twelve men on their oaths as- 


es, but ain the fact, and the Judge upon his 


















The , determines the law : should the party 
trusted cquitted, he cannever be troubled again 
CU Cat be same oflence, he can plead his auter- 
it he acquit from the records of -the court ; 
ofhcen ch will be a bar to further proceedings 


Should he be convicted, he 


€ Olliet. 


inst him. 


€ Could ommitted by a warrant in execution, 
Pe ing from the lawful authority, to hear 
WAN gt determine causes—stating the offence, 


Wrong: 
by the 
ne dody 


verable 


1 concluding, that the party be safely 
t, till delivered by due course of law. 
puld he be molested again on the same 
| rge, he can plead his auéerfors convict — 
i ich stops all further annoyance. 
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| in proof. Should any more be wanting, 


the Ist Roll. Rep. 337, may be added; 
which says, “If a Warrant of Commit- 
“ment be lor imprisoning a man till fur- 
“ther order, it hath becn held ills for it 
“should be until the party be delivered 
“ by due course of Law,” 

Having now stated the mode adopted 
by the House of Commons in asserting its 
right to avenge itself, for what it is pleased 
to call a breach of its Privileges, when 
the authorities which have been adduced 
are considered with that attention to which 
they are so eminently intitled, it cannot 
be thought presumptuous tosay, That each 
and all of these proceedings are contrary 
to the Common Law, to Magna Charta, 
the Petition of Right, the Act of Habeas 
Corpus, the Bill of Rights, the basis of 
the Revolution, the compact between King 
and People; the Act of Settlement, the 
condition by which the King holds his 
Crown; and the numerous Statutes which 





Jn these wise and cautious proceedings, 
one party can take any two successive | 
ps: The Jury ascertains the fact; the | 
ige applies the law ; the Sheriff exe- | 
es the Sentence. Such is the guarded 

cuiceofthe law. Yet, notwithstanding | 
these wise provisions and regulations, | 
s the House of Commons, only one, 

ithe lowest branch of the Legisiature, | 





























of the 
o their 
in the 
> ther, 
1m ne 


r. Nor 


ea fe to itsclt the functions and powers 
r the whole Legislative, Executive, and 
ene dicial. Skipping over all interme- 
| a ale steps, over-leaping all the Conisti- 
oe ional boundaries, they jump at once 
sliicd bm accusation to punishment—the high- 
, frow F; short of death, that can be inflicted — 
2 ppg and illegal, because inde- 
fe The Spe aker of the House of Commons 
: ', ho doubt, be able to shew an exam- 
phe ¢, Which anaqy } , ly termed 
‘ing Vv be erroneous! y termed a 


a cent, of a Warrant-similar to that by 
ita Mr. Jones has ‘been committed to 


or: 


‘gate. He will, mo doubt, be able‘to 


com: 
oath 


me %. ; J 
+ hia mt oat the time when such Warrants 
“ding freissued; but, it must be observed, that 
hich 4s strongly marked with the stamp of 


ality, as every Other part of the pro- 
“mgs in fact, it wants every ingte- 
it ora lawful Warrant : it neither issues 


, cet 
sw 











al | 
; ‘a *: ‘awful authority, nor contains lawful 
$ me nor has a lawful conclusion: » Of 
re ™ © case above of the: illegal 
my - ‘ant, under-the Great Seal, for the ap- 
ie “uston of thie! meterious felon ;. the 





tof the 
. ‘tute, 


2nd of the 4th; 2nd 






have provided for the Liberty of the Sub- 
ject:—That by so doing, instead of claim- 
ing, modestly and necessarily, the Priri- 
lege of wearing a shield to protect them- 
selves against the prerogative of the crown, 
or any other annoyance, that may ac- 
tually obstruct them in the discharge of 
their duty to and for the People, the House 


ef Commons has assumed the Power of 


using a sword against the Laberties of that 
peoples those Liberties which they are 
bound, inapeculiar manner, to maintain and 
defend :—Tbat, by proceeding thus, they 
have exercised a jurisdiction not vested 
in them ; a jurisdiction beyond the limits 
of King, Lords, and Commons, whilst 
Magna Charta remains unrepealed ; and 
repealed it can never be, till England 
shall have found her grave in the corrup- 
tion of a House of Commons :—That, 
by this act, they confound the Legislative, 
Executive, and Judicial functions ; whieh 
the Constitution has wisely ordained shal} 
alway be kept separate and distinct. 
Being but one and the inferior branch 
of the Legislature, it has shot beyond its 
due limits; not a tendril only (am exube- 
ranee instantly to be lopped), but pushed 
forth its arms till they over top the other 
trees of the forest; rendering all beneath 
its shade, and within the reach of its: ins 
fluence, noxious and.unwholesome., ... ~ 
They have done a Wrong without a Re- 
medy ; and have puta subject out of the Pra- 
téction of the Law, by dooming him te im 
definite imprisonment withqut bail, or maine 
| prize—prevented from his Writ of Habeas 
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Corpus, and debarred of all redress.— 
Thus subjecting the Liberties of the Peo- 
ple to a capricious Vote and discretionary 
Resolution of the Lower House of Parlia- 
ment. 

Hitherto this question has been argued 
on its own merits, from the general prin- 
ciples of the Common Law, and positive 
provisions of the Statutes, all concurring 
on the same point, the assurance of the 
personal Liberty of the Subject, which is 
not to be restrained but by virtue of a 
warrant issuing from lawful authority, 
grounded on an information upon oath. 

Of Lawful Warrants there are three 
sorts : 

lst. A Warrant of Apprehension; m 
woh noust be recited the deposition upon 
oatii and which must conclude with an 
order t» bring the offender before some 
magistrate, “ to be further dealt with ac- 
“ cording to law.’”” 

2dly. A Warrant of Commitment; the 
offence not being bailable, which must 
set out particularly, the sworn deposition 
ef the mformant, and must conclude le- 
gally, with a mandate to the jailor to de- 
tain his prisoner, “ to answer the law.” 


3dly. A Warrant in Execution after the | 


pert has been found guilty, by a Jury of 


isvequals, Which must contain a copy } 


of the record of conviction and of the 
Judgment; amst set out precisely the 
Sentence to be executed according to 
Law, and conclude with an injunction to 
keep the convicted person in safe custody, 
till he shall be delivered by course of Law: 
that is, till the expiration ef the. definite 
Sentence. 

It is now proposed to apply al) the Ar- 
ones Cases, and Authorities referred 
to in t ogress of this enquiry, to the 
‘case of Mr. Jones individually, Thorn an 
anxious wish to have the subject consi- 
dered in every point of view. The prac- 
tice of the Courts ef Law authorized to 
take cognizance of offences and to inflict 
punishments, has been traced 
every ; it now remains to contrast 
this practice with the proceedings 
of the of Commons. 

John Gale Jones having (according to 


the words of the ker’s Warrant) writ- 
tea and caused to rinted “ A certain 
Paper containing libellous reflections on 
the character and conduet of the House of 
Commons, and of some of the 


thereof,” (viz., Mr. Yorke and Mr. Wind- 
bam) the 
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the habit, perhaps, of veflecting, tha, 
knowa laws of his country would give | 
ample redress ifhe had sustained any wr 
complained of what he fancifully ,), 
a Breach of Privilege, which he ashi. 
sically grounded on the Bill of Rig, 
Whereupon, Mr. Gale Jones having jp 
brought before the House and aciny 
ledged himself the author, was adjx, 
according to the Speaker’s Warrant, 
rather prejudged) guilty of a gross lig 
and sentenced to be imprisoned dur: 
pleasure. 
Let us apply the Rules of the Law a 
Arguments of the Judges before stated, 
the case of Mr. Jones. 
ist. The proceedings are upon bay Wie 
suggestion, contrary to Magna Charta, | 
2dly. Mr. Jones is called upon to oy 
minate himself, contrary to common seny, 
and every principle of the law. 
3dly. The House of Commons asce. 
tain the fact without Evidence, being in 
capable of administering an oath. 
4thly. They previously determine ty 
guilt without appealing to any law. 
5thly. They deliver Judgment witha 
j Trial. , 
6thly.- They pass a Sentence of inte 
finite fenekhanien: contrary to law. 
 athly, The Speaker issues a Warrantd 
| Commisment illegal in the Gross and th 
all its jngredients—no lawful authority- 
no lawful eause—no Jawful conclasin 
and wanting that. essential stamp of li, 
a Seal of Office. That the public my. 
exercise its own judgment, however, tt i 
| Warrant is here set-forth. l 
“ Mercuri, 2\° die Februarit, 181°. be 
«| Whereas the House of Commons hilt 





| « said Johm Gale Sones be for his said ob 


“this day adjudged, that John Gale Jones ec 
« having written and gaused to be primed a 
“acertain Paper containing libellous 1 P 
« flections, on the character and cond i 
«of the said House and of some of tt vf 
“ Members thereof, is thereby guilty 4 o 
“high breach of the Privileges af be ) 

“said House. ~ And, whereas the dr 
« House hath the n ordered, That 





« fence committed to hiy Majesty's 





gentleman, not being in | © sufficient Warrant—Given under 


« Newgate : ‘These are therefore 10 ™ 
“ quire you, the Keeper of his Majesty? 
“Gaol of Newgate, to receive into Y 
« custody the body: of the said Joba 

« Jones, and him safely +6 keep es 
“ custody, the ‘of the 
« House; for which this’ shall be 1 







th 



































































Hand this Qist day of February, 1810. 
Cnartes Ansot, Speaker.” 
the Keener of his Majesty's 

Gaol of Newgate. 


Lot this Instrement—this thing sui ge- 
»—e contrasted with the description 
bove given of the properties of a lawful 
lorrant. Does itnot evidently appear, 
bat tis piece of unsealed paper signed 
y the Speaker, by which an untried sub- 
ct has been outlawed, bears no feature 
yTeoality? And that from the com- 
hei ement of this proceeding —in its pro- 
ess and to its conclusion—there its not 
ne siep that has not been marked in a 
culiar manner with disrespect for the 
ws—a disrespect in which all the parts 
ave bec wonderfully consistent through- 
it, in constituting the most unlawful act 
he mind of man can possibly conceive. 
Let the case of Mr. Jones now be mea- 
ured by the Arguments of the Judges 
fore cited: which Arguments were held 
y the House of Lords as conclusive 
Igainst its pretensions. 

The Judges claimed and insisted upon 
e benefit of the Common Law, Magna 
arta, and Trial by Jury, for any thing 
which they might have done wrong; not 


ne the 


inde 





‘. cause they were Ja@dges, but because 
rant of ley were commoners of Hagland. They 
nd i enied and rejected the jurisdiction of 
rity te Lords, and assigned? their reasons :° 
lof Because, in that case, the fact would -be 
f law, ascertained, and the law would be de- 
may ‘termined by the same party, and that 
at, the i'they should be punished by the: 

‘Lords, that would not prevent their 
16. ‘being called to answer again in the 
s hath ‘Courts of Westminster-hall, where they 
Jones could not plead an auterfois convict, or 
rimed dutertors aequit: and so, they might be 
us 1 ‘pantshed twice fer the same offence.” 
induc Let us apply this reasoning to the case 
of the ‘lure us: lt hath been shewn, that the 
fe *mmon Law, Magna €harta, and Frial 
sper 4 Jury have been violated. We find 
a en: wones imprisoned for an act, the il- 
ais “saity of which has net been proved— 
{ ve facts, not aseertained—nor the law 


‘termined. Yetis he now undergoing 
Wch a Sentence 4s hath been shewn. 
ae as to the Other part of the Argument 
' the Judges: what is to prevent Mr. 
orke from preferring a Bill of Indictment, 


o 





a 





“i's same act: And if we can suppose, 


that any twelve lawful men in 
“uld be had to find a. verdictof Guilty, 


SUPPLEMENT to No, 12: 


=i 





“cording to law, against Mr. Jones for 


England 
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then would he be punished twice for the 
same offence? He could not prove his 
former conviction, because he could not 
produce the record of his former Sen- 
tence; because, the House of Commons is 


‘no Court of Record, therefore tacapable, 








by law, to furnish a copy of the record; 
because the Jaw does not allow that Louse 
to tryand determine any cause. ‘To deter 
mine is beyond its limits, as hath been 
shewn: its incapacity is clearly proved 
by the legal circumscription of its powers, 
We will next suppose thata Jury can 
find no injury to have been sustained by 
Mr. Yorke, and should return a verdict of 
Acquittal: then will Mr. Jones have been 
sentenced to undergo the most severe 
punishment short of death, that of inde- 
finite imprisonment, by an Order of the 
House of Commons, for having done an 
act not proved to be a crime ; on the con- 
trary, which will have been determined by 
a Jury of his equals, not to have been an 
offence, as inthe case of Reeves; with 
whom the minister dealt more tenderly by 
giving him, his creature, the benefit of the 
law ; when a Jury contradicted by their le- 
gal verdict the predetermined Judgment 
of the House of Commons; but, if a Jury 
were todo the same, inthe present case, Mr. 
Jones could haye no remedy for the wrong 
done to him—he cannot bring his action 
for'false imprisonment against Mr. Yorke, 
nor aginst the House of Commons, nor 
the Serjeant at Arms, nor the Sheriffs, nor 
the Jailor: that is to say, if the Courts of 
Law should tell him, as they have told 
others heretofore, that they could not in- 
terfere with the House of Commons. 
Anxious to have this Case thoroughly con- 
sidered, and to leave no loop tohang a doubt 
onas to the true character of the Proceedings 
of the House of Commons, we will suppose it 
may be said, that Mr. Yorke took this 
method, by calling out Breach of Privilege, 
of punishing Mr. Jones, as the act was not 
properly cognizable by a Court of Law. 
To this is to be replied, in the first place, 
That if an actis not cognizable in a Court 
of Law, no offence has been committed : 
because, an Englishman is at liberty to do 
every thing, not forbidden by the law. 
But, a fact has occurred, that proves that 
Mr. Yorke, if aggrieved, had his remedy 
by due course and process of law; as a 
legat Bill of Indictment has been preferred 
by another member of the House of Com- 
mons (lord Castlereagh) against Mr. Jones, 
as the author of a Placard of a similar na- 
ture (inviting discussion) and found by 
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ihe Grand Jury : Aud, intheevent of Mr. 

Jones’s being convicted by law, there 1s 
nothing to prevent lord Castlereagh from 

complaining of a Breach of Privilege after 

Mr. Jones has undergone the limited sen- 
tence of the law, and getting him sentenc- 

ed by the House of Commons to unlimited 

imprisonment for the same oflence. Mr. 

Jones cannot plead his auterfors convict, 
though he may procure the record from 
the Court of Law where he was convicted. 
The House of Commons will not receive 
it; sothat he may be punished, once by a 
Vote of the House of Commons contrary 
to law, and by Bill of Indictment accord- 
ing to law—and again,—by Bill of Indict- 
ment by the law, and by Vote of the 
House of Commons against all law, all for 
the same offence, for the legal and proba- 
ble duration of the life of man. 

The Speaker’s Warrant (if it can be 
called by such a name) which has been 
set out at lengib, cominits Mr. Jones 
‘during the pleasure of the House of 
“Commons.” It has been shewn, that a 
lawful warrant should issue from lawful 
authority—should assign lawful cause, and 
ebould have a lawful conclusion. <A 
Speaker of the House of Commons is no 
Legal Magistrate—his Warrant assigns 
libel—is not libel bailable? But it may 
be pretended, that the Culprit has been 
tried and condemned—This is a War- 
rant in execution.—A Warrant in exe- 
cution by a Speaker of the House of 
Commons on a sentence of imprison- 
ment!!! for a month—or six months—or 
a year—or seven years—or for a day—or 
an Lour!——Let not the people think that 
this statement is incorrect, because that the 
facts stated are neatly incredible. The 
Hlouse of Commons, that does not pretend 
to a right of committing any person for 
custody, even one hour—yet insist upon 
and exercise the power of passing a sen- 
tence of imprisonment, during the pleas 
sure of the House! Not to be “ delivered 
by due course of law” nor to “ answer 
ey law.’ For what law is be to answer ? 
fir what offence committed? Or, is the 
e'icdged offence of so heinous a nature 
esto preclude the supposed offender from 
bail ? By what law can he be delivered ? 
{o what law can he appeal? What is 
the term of his confinement ? 


‘During the pleasure of the House of 
Commons.” 

Here is an Englishman outlawed ; put 
out of the protection of the king’s law 
by order of the House of Commons, who 
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are peculiarly bound to protect and dg. 
fend the Liberty of the Subject —Tiy 
House of Commons, which is no cour: 
which cannot fine ; which the law forbid, 
to pass any Judgment; which cannot ad. 
minister an oath; which cannot take any 
one step according to law, for the best if 
all reasons, because the law recognizes ng 
such Court, nor allows it any such power, 
as passing a definitive sentence. 


seve 
hpan 
p! it, 


be | 


the ¢ 


But, itis truly admirable, how consis. pro’ 
tently the House of Commons has actel port 
throughout the whole of this Case, 4). 
ways measuring its proceedings by the - 
line of its own discretion, instead of thy ® 
golden meteyard of the Law—a princi. gt 
ple, which if once admitted—admitted " c : 
if not reprobated, and resisted, the inevit wt 
able consequence will be, the total subver- ‘id 
sion of all Law and Order. For whist ’ ; 
makes the distinction between a state of y 
Liberty and a state of Slavery, but being ‘wn 
guided and protected by known laws com He 
mon to all, or being subjeet to variable, a 
arbitrary, and ungertaindiscretion. “ Al. st 
scra servitus est, ubi jus est vaguin, Gut wicog- a 
nitum.”’ Wretched is the Slavery, of him, shy 
who lives under uncertain laws! _ " 

If the Judges of the Laws of England 7 
in the days of lord Holt, thought so justly, - 


and acted so firmly and decidedly in their 
case, so have we witnessed in our time, how 
acutely a Learned Judge of the Civil Law, 
sir William Scott, can feel, when evel a 
presumed injurious suspicion is throws 
out, though no punishment has been i 
flicted upon him without trial or a fair ce- 
fence. And here it is impossible to avoid 
remarking, how tender-skinned some men 
are upon being touched themselves! how 
susceptible their feelings | how trembling: 
ly alive to the slightest annoyance ! The 
Learned Civilian felt nothing for po 
Jones, sent to jail without trial, without an 
opportunity of making his defence. = 
own words will best express his teens 
on the occasion alluded to, which was on 
a charge brought forward in the House of 
Commons by lord Cochrane, my 
worthy colleague, against the Court where 
the Learned Civilian presides ; when ut 
said : | 

« That the accusation was brought for 
“ward against the Court where he pl 
“ sided, when there was no ossibility 0 
“adefence, and thus allowed to impe! 
‘for many months over the liead of " 
“ court, which could not demand its rial 
« and of course could not ward off a m0 


“ painful end depreciating suspicio® ; this 











[4% 
d de. 


~The 
OUurt; 
rbidg 
it ad. 
any 
est of 
eS No 
wer, 


Sig 
acted 


i 
y» or 


the 
f the 
INCi- 
tt 
eV ite 
VEl- 
what 
te of 
eng 
Olle 
able, 
Mi. 
0g 
him, 


land 
tly, 
heir 
how 
aw, 
ia 
own 

iD- 
de- 
oid 
pen 
how 
ings 
The 
O0T 
tan 
His 
nge 

on 
4 of 
ost 
ere 


! 
ie 


ore 
res 
of 
nd 
the 
al, 
ost 


his 


3] 
was a mode of proceeding which could 
not be sufficientiy deprecated, nor too 
severely reproved. It was placing a 
Hpan in the situation of a supposed cul- 
prit, In whom every guilt was likely to 
he presumed, and from whose society 
every innocent man was ready to fly, 
»andoned by society, cut off, and ina 
Inanner excommunicated, he might in 
the end appear completely guiltless, and 
prove by his acquitial, that his only mis 
fyrtune was not being allowed, in ume, 
an opportunity of defence. Notwith- 
standing the cruelty of this, many men 
were to be found anxious to bring for- 
ward au unfounded accusatien, and the 
Fworld, in general, was but too prone to 
its reception. He deplored the custom, 
fand deprecated its continuance ; and he 
did so the more earnestly, feeling acute- 
ly its injustice in his own case.’’—And, 
these feelings the House of Commons 
yupathized. 

He complains in the style of the Civil 
aw of being excommunicated. Mr. 
bnes remonstrates in the language of the 
aw of Kngland against being outlawed, 
ithout having been found legally guilty 
any crime. 
|The Roman Satirist, when lashing the 
ces of a corrept country, particularly 
p raids the absence of feeling, generally, 
chibited for the sufferings of small men 
humble stations. ‘The poor man may 
s¢ his goods and all his effects. Should 
ls house be burned to the ground, no one 
oubles himself about it. But, if misfor- 
ine touches the great, then, all partake 
the general sorrow: 











































Magna Arturii cecidit domus, &c. 
Tunc gemimus casus urbis; tunc odimus ignem,” 


Poor Codrus excites no sympathy : 


“* But if the palace of Arturius burn, 

The nobles change their clothes, the magrons 
mourn; 

The City Prator will no pleadings hear ; 

rhe very name of fire, we hate and fear; 

And look aghast, as if the Gauls were here.” 


From the conviction on my mind of the 
isiness of the sentiments here expressed 
y the Learned Judge ; and from as well 
tighed and fully digested an opinion as 
'y researches enabled me to make, and 
'Y reason instructed me to form, I propos- 
{in the House of Commons: “ That Mr. 
ale Jones should be then discharged.” 

‘ opposition to these arguments, it was, 
the first place, relied on, That this 
wer of Commitment bad been exercised 
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for three hundred years. In support of 
which assertion, on!y two instances were 
adduced. One of Ferrars, a member and 
servant to the king, before cited; and one 
Mornington, whob at Mr. Johnson amem- 
ber, and pleaded ignorance of his being a 
member of the House of Cominons*. But 
of what importance are these two Cases? 
For their own acts, were they ever so nu- 
nerous, Can never be admitted as Prece- 
Jents to establish their own claims. Sir 
Thomas Bromley, Chancellor in the reign 
f Elizabeth, denied that their own acts 
could be cited as Precedents, when they 
were insisted on by a Committee of the 
House as proofs in sappor of their claim 
toa privilege of not being liable to be su- 
poenaed in Chancery. Sir Thomas Brom- 
ley said, that unless those precedents bad 
been confirmed by the Court of Chancery, 
they were of no avail;¢ and all Lawyers 
know thata legal precedent is estab! shed 
by a decision of ail the Judges, on an Ar- 
gument at Bar. Nothing can be more 
mischievous or more calculated to mislead, 
than to use legal terms in a popular sense 5 
and though the word Precedent in popu- 
lar language macans any thing that went 
before ; yet, inastrict legal sense it means 
a Decision upon Argument, one of which 
is worth a thousand without. 

From Custom or Usage ‘such a claim 
never can be set up; for a custom to ob- 
tain must be reasonable in itse!f; must 
have been used from time immemorial 5 
must be pro bono publico—not contrary to 
law, and never contested. 

From Common Law it cannot be de- 
rived ; because at common law, a man 
could not be imprisoned in any cae, un- 
less for force or violence—feor which his 
body was subject to imprisonment, as one 
ef the highest executions of the law. 
And, that it is forbidden by all the Statutes, 
it is to be hoped has been sufficiently 
proved. Therefore, unless it can be 
shewn, that an Order of the House of 
Cotmmons can contravene all these Autlio- 
rities, there can be no pretence on which 
this usurpation can be maintained. And 
to talk of the Law of Parliament as contrae 
distinguished from and contradictory to 
the Acts of Parliament !—It is a phantom 
fitter to be entertained by the fancy of a 
Bedlamite than by a Lawygiver. 

Notwithstanding the care that has been 
taken in the progress of this enquiry 

— eo 
* | Hatsell, 53. 74. 
+ Ibid 96. 
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to keep legal words from being used he had introduced into the House of Com. 
in a popular sense, and to prevent a con- | mons for regulating the Tinners in Corp, 
fusion of ideas arising therefrom, it will | wall. Therefore, it is not upon th 
be necessary inthis case to adopt the | authority, but upon the weight of the a. 
mode which has been invariably pursued, | guments above cited, and honest argy. 
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a aud to define correctly the legal meaning ments they were, of unfeed Counsel jp Bn 
? of the term about to be discussed. Tor, | their own cause, that we rely. 


by not attending sufficiently to this dis- As for Modern Decisions of stich men 
tinction, much embarrassment was created | as De Gray, Mansficld, or Kenyon, they lock: 
during the former discussion of this sub- will hardly be worth quoting on either 
ject in the House of Commons: few per- | side of the question ; and, for an illusire 
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: sons having been able to keep sufiiciently | tion of the conduct of the last mentioned and i 
ae separate, things, in their nature so cssen- | Judge upon this great constitutions! ques Baler 
i tially different, as the power of commit ; tion, I beg leave to refer the Reade to the Bang a 
Ay ment for a legal Contempt, (or abatement | Case of Benjamin Flower, and to the abi Bran 
aH of a Nuisance), and the passing of a Sen- | Argument of Me. Clifford in that cae; w ome 
aie fence of Imprisonment as a punishment | which Atgument I embrace this opycru- f tl 





for an oilence. tunity of acknowledging myseif groaly 
Every one knows that in popular phrase | indebted ; and so, in my opinion, are tui 
a man Is said to shew contempt for another | public at large. 





if he turn upon his heel and do not In pursuing this Argument, ihe Reade Blty, 
answer a salute: but, in a legal sense, | should carefully keep in mind the marie! ent 
Contempt hasone meaning, and one only— | distinction there is between Privilege anl f | 
that is, obstruction to the proceedingsofa | Power. No Privilege of the House oi he | 
Court, which every Court is necessarily | Commons is here denied. But, it may be B 
competent to remove. “Contempt is a} asked, Upon what ground or preicnce they ang, 


disobedience to the rules and orders of a | assume a Power to punish? Since they 
Court. One may be punished for a con- | have taken upon themselves to cxercist 
tempt in Court, but not out, or a private | this Power, it is fair to call upon then to 
abuse.”’* Whether the Case of the Incor- | shew bow they came by it, and when wey 
poration of St. Albans, which has been | first claimed it.* 

accurately stated, and the Arguments of The commencement of this Usurpation 
the Judges tn Bridgeinan versus Helt are { was when they @st rid ofthe Upper House 
or are not applicable to the case before oe Ss 
us, must be left tothe candid consideration * Sir Robert Walpole seems to hia 
of the Reader.—It is necessary to observe, | entertained the same sentiments, as 2) 
that I lay no stress uponthe authority of the pears from his Speech in the House oi 
Judges merely as such, recollecting full } Commons, in ihe Case of Sir Richard Or 
well the many Opinions of Judges contra- | Steele, in 1714: “© Why, said he, “should 
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ry to the Law of the Land and subversive | « the author be answerable in pariamett I 
of the Liberty of the Subject. In the case | « fur the things which he wrote in his pr a 
of Ship Money, the tudges determined, | « yate capacity ? Andif he is punishable a 

* that the King had a right to .evy taxes] « by law, why is he not left to the law? “hb 
without consent of the , shales For of} « By chis wnda of proceeding, parliament, 


the People. In the famous Case of the ¢ « 
Habeas Corpus, in the King’s Bench, af- } « 
terwards reversed, the Judges determined, | « 
that when the King committed the Subject | « 
could have no relief. When Charles the } « 
First imprisoned Members of Parliament 
for their parliamentary conduct, the J udges 
determined, that the Act of the fourth of 
Henry the Eighth was a private hea) 
tho’ made expressly to prevent members 
from being questioned, in consequence of 
Mr. Stroud having been questioned in the 
Court of Stannaries, and fined and impri- 
soned by that Court, on account of a Bill 


which used to be the scourge only a 
evil ministers, is inade by ministers - 
scourge of the subject. In former reie™, 
the audacity of corruption extended I 
self only to judges and juries; the r 
| “* tempt so to degrade parliament was, 
“the present period, unheard of, | the 
“Liberty of the Press is unresirainet, 
“« how then shail a part of the legisiatar 
«¢ dare to punish that as a crime whic my 
“not declared to be so by any ee «h 
| “‘ framed by the whole! And why shoul 

“ that House be made the instrument ¢ | 
“ such a detestable purpose.” See Coxe’ 
—— Walpole, vol. 1, p. 73. See also 0 Co TM 
Eliz, 649. * -  beit's Parl. Hist. 1269. , 
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.; Parliament, and cut off.the head of the 
Rac. They still, it seems, are embolden- 
4 to retain 2n illegal power not pretended 
even by the King. But which these local 
overeigns over the King,claim as of right. 
But no wonder, when they have soentirely 
eparted from the ends of their institution 
as was offered to be proved by Mr. Ma. 
locks,and acknowledged by themselves, in 
1e never-to-be-fergotten morning of the 
ith of May, one thousand eight hundred 
pnd nine; when, from being the Lower ar 
Jaferior (for it is the same sense, one be. : 
ngan English, the other a Latin word), 
Branch of the Legislature, they have be- 
ome the proprietors, by burgage tenure, 
ff the whole Representation; and, in 
Rhat capacity, inflated with their high 
own fanciful. ideas of majesty, and 
ricked out in the trappings of roy- 

Privilege and Protection 


a) 
a] lJ. 
8 


el in 


ty, think 
eneath their dignity, assume the Sword 
f Prerogative, and lord it equally over 
he King and the People.* 

But,in order that nothing may be want- 
pug, to render truly ludicrous every part 
pf this proceeding, which, inverting the 
aws of the drama, as well as all other 
aws, begins with a Farce and ends with a 
Uragedy, the House of Commons impri- 
json Mr. Jones—under the sanction of what 
daw think ye?THe But or Ricuts!!! 

‘Well might Paine call it the Bill of 
Wrongs; if it could be thus convert- 
d into an instrument to oppress and 





—— 


* Upon this memorable Debate, Mr. 
Ponsonby, Lord Chancellor of Ireland, 


ould nder the Whig Administration, observed, 
nett ‘That he -could not consent to proceed 
pris "against individuals, because that had | 
able “been proved to exist, which had long 
aw? “been as notorious as the Sun at noon- 
rent, “day; namely, the Sale of Seats in that 
yo “ House.” See Cobbett’s Debates, vol. xiv. 


D519, 


And in.a Committee of the whole House, 
bn the Ist of June last, upon Mr, Cur- 
wen's Reform Bill, the Speaker made use 
4 these expressions: « The question now 
‘ before us, is.no less than this: Whether 

the Seats in this House shall,be hence- 


* forth publicly saleable ?—A proposition, 





hi a the sound of which, our ancestors 
lan Would have startled .with indignation ; 
ould Hace @ practice, which, in these days, 
af a and within these walls, in utter oblivion 
xcs BE of every former maxim aud feeling of 
obs arliament, has been avowed and justi- 


“lied.” See p. #37.0f the, same Volume. 
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to destroy the Liberties of the People, 
those Liberties which it was expressl 
framed, claimed, demanded and insisted 
upon to protect. 

Mr. Yorke has discovered a new mean- 
ing in the Bill of Rights; and, because 
the Bill of Rights Ceclares, That a mem- 
ber of parliament cannot be questioned 
any where out of parliament for words 
spoken therein, he has sapiently con- 
cluded, That the People are prohibited 
from exercising their understandiug, forthe 
purpose of discussing or censuring the con- 
duct of the Gentlemen who sit in that 
House. These Gentlemen al! concurred with 
him in the Sentence passed on Mr. Jones ; 
though no one agreed with him in his 
new interpretation of the word “ Ques 
tion,’ in the Bill of Rights—knowing, as 
they did, that “ questioned,” legally, 
means accused before a tribunal compe- 
tent to punish; and that the power in- 
tended to be counteracted was the King’s 
Prerogative and the arbitrary proceedings 
of the Court of Star Chamber, which were 
in the constant habit of questioning and 
punishing Members, for their conduct in 
the House, as in the Case of Mr. Strode 
before mentioned, and of Strickland, Sir 
John Eliot, Col. Churchill, Holles, Va- 
lentine, and many others. And, surely, 
that cannot be deemed a Privilege of Par- 
liament which is incompatible with the 
Rights of the People: as the Lords re- 
solved in the Case of Ashby and 
White: “ That declaring Ashby guilty 
of a Breach of Privilege of the House of 
Commons is an unprecedented attempt 
upon the jurisdiction of parliament; and 
is, in effect, to subject the law of England 
to the Votes ef the House of Commons’’* 
—And how much more so is this act of 
imprisoning Mr. Jones! 

But the House, it seems, thinks that its 
dignity is concerned jin continuing Mr. 
Jones in prison. That dignity should con- 
sist in punishing is a novel idea. The 
dignity of any man or body of men is 
best maintained by their doing their oy 
according to their several stations. If 
dignity consisted in punishing, then 
would Jack.Ketch be the most dignified 
man in the land.t Butthe Commons do 

* 6 Cobbett’s Parl. Hist. 431. 

+ Lord Clarendon observes, “ That the 
damage and mischief cannot be expressed, 
that the Crown and State sustained by the 
deserved reproach and infamy that .at- 


tended the Judges by being made‘use of 
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not sit in that House for their dignity, ; lowing Documents were omitted for Wan 


but as Servants of the People; not to 
exercise Prerogative and Power over them, 
but to inspe et and controul the Public 
Accounts, to protect Liberty and Pro- 
perty; to complain of exorbitances of 
Power in any quarter; and to maintain 
the Laws of the Land. They are the last 
persous who ought to set an exainpie 
of encroachment. If they beceme de- 
strovers of the Liberties of the People, 
in them, oppression 1s combined with 
treachery: they destroy where they are 
bound to protect. very reason is as 
strong against such an act, from them to- 
wards the People, as it was against 
Macbeth in the murder of Duncan. 


** He is bere in double trust, 

** First as [am his subject and his kinsman— 

** Both strong against the dee:-!—then as his host 
** Who should against his murderer shut the door, 
** Not bear the knife myself.” 


HaviInG now arrived at a conclusion of 
the Argument upon this most interesting 
and important case, one cannot, in taking 
leave of the subject; in reviewing the 
whole of the proceeding complained of ; 
in beholding an assembiy whose sole bu- 
Siness itis to make laws, and to watch 
over the due execution of th laws al- 
feady maie; one cannot, with such im- 
pressions in one’s mind, help entertaining 
a fear, that the Gentlemen of the House 
of Commons, may, in time, unless they 
revert to the Great Principles of the Con- 
stitution, be m danger of incurring the 
senence of St. Paul upen the insolent and 
tyrannical Ligh Priest, who had com- 
mancded him to be stricken for opening 
his mouth in his own defenee :—<« God 
* shall smite thee, thou whited wall: For 
*sittest thou to judge me after the Law, 
“and commandcst me to be smitten con- 
“trary to the Law?” 





in this and like acts of power, there being 
no possibility to preserve the dignity, re- 
verence, and estimation of the laws them- 
selves, but by the integrity and innocency 
of the Judges.”’ 2 


ain 





CAPT. WARWICK LAKE. 


(Continued from page 416.) 
‘At the place, bere referred to, I ended 
with the Sentence upon Laks. ‘he fol- 


} 








of room. The ist is a Letter fgg 
Lake to the Admiralty, in answer to 
letter, written by them to him for ay ¢, 
planatzon relative to the act reported by 
Mr. Tomas. The 2d is an Opin» ¢ 
Mr. Bicknell, upon which I shall, her. 
after, offer my opinion, The $rd jsg 
Report from the Court of Inquiry. Th 
4th isa Letter from the Admiralty to the 
members of the Court-martial, covering g 
Letter from Admiral Sir Alex. Cochiaye. 
and, as to the view with which such Je. 
ter was so produced, we shall, hereaitr 
have reason to remark. The 5th is 
this Letter of Admiral Cochrane, and a 
most curious letter it is. Mark the wor 
of it which I have put in [calies. bu, 
it shall come before the public again aad 
again, ’iiil every soul in England has real 




















it. The 6th is a Letter to churuct, to 
signed by some pecple on board of L kes bon 
ship, the Ulysses, and, in this letter, I beg een 
the reader to mark weil the worids in the he : 
parenthesis But, above all things, | bey Poy 
the reader’s attention to the lett roi Ad. brea 
miral Cochrane; to the language ot tha neti 


letter; and to some of its assertions, tw 
{ want little more than this letter 
enable me to judge of the writer of it.— 
Reader, pray mark bis words and fis mar 
ar. Mark, too, his assertion, that Sur 
brero is close to Anguilla. 
Letier from Capt. W. Lake to Mr. Wi 
Pole, dated, Ulysses, at the Nore, 3 J, 
1809. 





Sir ;—In reply to your Letter of the 
6th ult. directing me to explain, for the 
information of my Lords Commissioner 
of the Admiralty, a charge exhibited 
against me by Charles Morgan Thomas, 
late Purser of His Majesty’s Ship Deme: 





rary, of having set a man on shore up 

an uninhabited island, when I had co rer 
mand of the Recruit ; and also to sult Joc 
what I know respecting Mr. Thomas; | ie. 
beg leave to acquaint you, that a més erj 


was set on shore upon the island of 0! 
brero, who was a most infamous charac’ 
but that he is not dead, as represented bY 
Mr. Thomas, he having been taken off b 
an American vessel a few days afterw@t 
and conveyed to America, where he now 
lives. I called at the said island 0” ™) 
return to Barbadoes, for ,the purpos ¢ 
again taking the man on board the Re- 
cruit, but he was not there; and whet 

arrived at Barbadoes I found, by an Amt 
rican Newspaper, a statement of the ® 





having been taken off the istand in 4° 








(16) 

Way on, and landed in America.—W ith re- | 

. ie ! 5 e <a 

trom pect to Mr. Charles Morgan ‘I homes, I | 

ws eo leave to state, that [ never saw him - | 
a . . . ‘ j 

iN er on enquiry into his character, | am | 

¢ by old bv the Captains with whom he has | 

a viied, that on account of his improper | 

Here oduct, he has been obliged to quit two | 

Ba! hips, and that he is now serving before 

Tt ‘ee : i, ; ’ ee ; 

he. he mast in His Majesty’s Ship Neptune. 

me P s* ‘? 

mn a Wear t of a Letter JSrom Mr. Bicknell, io the 

wat Honourable W. W. Pole ;—dated 12ih 

a EY, Loo 

1 i€ts July, 1So% . 

ep lan humbly of opinion, that Capt. ) 

ae ake’s conduct was illegal, however in- | 

we Jamous that of the man might have been, | 


nt for which he might have deserved | 
unisiment ; and that he is amenable to | 
he party injured, either in a criminal pro- 
ecution, or in a civil action for damages, | 
rtoa Court Martial, (if their Lordships | 
thould think fit to order One) for having 
een guilty of the offences deseribed in 
he 53d Article, in the Act of the 22d 
scorge Il. chap. 335 and also for a 
breach of the 13th Article of the Printed | 
nstructions, under the head * Captain,” 


Proceedings of the Court of Inquiry. 











fer 
roa Pursuant to an Order from Sir Roger 
“ ‘urtis, bart. Adimiral of the White, &c. 
nas ke. &c. of the Sth instant.—We, the un- | 
lesigned, have been on board His Majes- | 
a vsSloop Recruit, and carefully investi- | 
Ju! ited the circumstances of landing Robert 
Jellery, seaman of the said sloop, on the 
+ the Bsth Dec. 1807, on the island of Som- 
ai ero; and it appears, by the Complete 
id ook of the Recruit, that Robert Jeffery, 
tel prdinary seaman, run on the 13th Dec. 
or" 3807, at the island of Sombrero. And, 
ab y the Recruit’s Log, it appears, that on 
adh ec. 13th, 1807, at 6 p.m. the said Robert 
ab cllery was landed on the island of Som- 
at ero, by a boat of the Recruit.—By the 
ne ‘cclaration of the following Petty Otticers, 
i z. Mr. Joseph Elvy, Clerk, Tho. Jenkins 
wt erjeant of Marines, Joseph Matt, Captain | 
por ithe Forecastle, John Pearson, Quarter- 
1 by aster, and Francisco Vala, one of the 
ry we crew at the time; that the said 
ards overt Jetlery, having broached a cask of 
a pruce beer, on the 13th Dec. 1807, for 
‘ny \. use of the ship’s company; that on 
oof © evening of that day, by order of the 
Re- RC Capt. Lake, landed by Lieutenant 
n | cloth; Mould, without provisions, or other 
me Th ing than those he wore at the time.—- 
mad he said Petty Officers further state, that 
ves Id gave him a_ handkerchief, | 
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to‘make a signal to any vessel that might 
pass the island; and that the’ boat’s 
crew gave hima knife and a pair of shoes ; 
and by the Log it appears, that the Re- 
cruit did not return to the island of Som- 
brero until the Lith of February 1s08, 
when a boat was sent on shore, but nei- 


_ ther Robert Jeflcry, or anv part of his ap- 
| parel, was found. Francisco Vala states, 
that Robert Jetlery was left in tears, and 


. ’ . , . ’ 
very desirous of returning in the boat 
when put on shore on the island of Sem- 


| brereo.—Mr. H. G. Windsor, present 


Purser of His Majesty’s Sloop Recruit, 
has given us the enclosed; st ving what 
he heard, soon after the time above al- 
luded to. from the Master and oiher Qfi- 
cers of the Recruit at that time; which, 


| with the above Declaration of the Petty 


Oilicers, we enclose for their Lordship’s 
information.—Given under our hands, on 
board His Majesty’s Sloop RKeeruit, in 
Portsmouth Harbour, this 9th Dec. 1809. 
—Rd. Lee,—Wm. Bedford,—J. E. Douglas. 


Mr. H. G. Windsor’s Statement. 





seing directed to give what information 
I could on the subject of aseaman’s having 
been landed on the island of Sombrero, 
from on board His Majesty’s Sloop Re- 
cruit, previous to my having joined her 
as Purser, I have to state, that on entering 
a member of the Gun-room Mess, | heard 
it frequently said by the then officers, that 
a man had been landed on the island of 
Sombrero, by order of Captain Lake to 
Lieut. R. C. Mould, as a punishment for 
having stole some spruce beer; that at 
the time he was landed, as well as at the 
time it was spoken of, it was considered a 
very cruel act, and contrary to the senti- 
ments of all those who spoke of it, or saw 
it done. I heard Mr. Edward Spencer, 
the then Master ot the Reciuit, say, the 
man was landed on the evening of a day ; 
and that on the following morting the 


‘island was so near, that a boat might have 


been convenieutiy sent to have the man 
brought off; and that either he or the offi- 
cer of the morning watch (I do not recol- 
lect which) reported to Capt. Lake the 
situation of the island, with a view to bring 
to his recollection the circumstances of his 
having landed the man on the evening be- 
fore, and with a hope of inducing Captain 
Lake to send for him again ; thai on being 
disappointed in that hope, they feared the 
man must fall a victim to famine, or a 

rey to the wild birds, which were very 
oom apd numerous there, should he not 
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previously be taken oli by some vessel 
passing the island. I have likewise heard 
it said among the different officers, in con- 
versation, that a pair of shoes and a band- 
kerchief had been given him as a relief, 
on the time of his landing; and that his 
feet were wounded by the sharp rocks, 
before he reached the top of the island, 
which was very rocky and desolate ; and 
that some time after, the Recruit being or- 
dered to return to the island, to search for 
the man, did so, but that the officer order- 
ed on that daty, could find no person on 
the island, nor any thing to induce a sup- 
position th ithe hod been killed, excepting 
the remains of a pair of trowsers, which 
they did not know tobe his. The cir- 
cumstance of the man’s having been !and- 
ed, was considered very cruel by all the 
officers, and when publicly spoke of, was 
thought an act of oppression.—Dated on 
board the Recruit, this 9th December 
4509.—H. G. Windsor, Purser. 

P.S. I joined the Recruit, as Purser, 
on the 15th June 1808. Address of Mr. 
Edward Spencer, former Master, now at 
No. 13, Swan Street, Bethnal Green, Lon- 
don:—vth Dec. 18090.—H., G. Windsor. 


Eetter from the Admiralty Office (signed 
Joun Barrow) to Adm. Sir R. Curtis at 
Portsmouth; dated 10th Jan. 1810, 


Sir ;—I am commanded by my Lords 
Commissioners of the Admiralty, to send 
you the enclosed Letter from Vice Admi- 
ral Sir Alexander Cochrane, to be laid 
before the Members of the Court Martial 
to be assembled for the trial of the Hon. 
Capt. Warwick Lake of the Ulysses. 


Fetter from Six Alex. Cochrane, ‘to Mr. W. 


W. Pole, dated, Pompée, Halifiix Har- 
bour, Ist Nor. 1809, 


Sin; —I have received Mr. Barrow’s 
Letter of the 14th July, enclosing an ex- 
tract of one from the late Purser of the 
Demerary, containing a charge against. 


‘Capt. the Hon. Warwick Lake, for having 


set a man on shore upon an uninhabited 
island ; together with Capt. Lake’s report, 
and Mr, Bickne!l’s opinion of ‘the affair ; 
and signifying to me ‘the direction of the 
Lords Commissioners of the Admiralty, to 
make a strict investigation into the case.—; 
J was well aware of the irregularity of the | 
proceeding, at the time it‘occurred, and. 
when it was reported to me, I immediately, 
sent Capt, Lake back to-the island, to take, 
the man off, bat he was already gone; and 
having heard, -soon after, of the ‘eircum-: 
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| A. Campbell, ist Lieut..R. M. 
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stance being reported in an Americ, 
paper, and of the man’s arrival thers 
which assured me of his safety, 1 consented 
after seriously admonishing Capt. Lake, t 
let the business rest; but should their Lord. 
ships still deem it proper to order him w 
be tried by a Court Martial for his cop. 
duct, there are many persons in the Re 
cruit, who, no doubt, can prove the cir. 
cumstance of the man’s being set on shore: 
though the situation of the island of Som. 
brero is close to Anguilla, and in the track 
where vessels are constantly passing and 
re-passing. 


q 


Letter from Persons on board the Ulysses, 
Capt. Lake, at Spithead, 5th Feb. 1810. 


Sir ;—We the undersigned Officers be. 
longing to Elis Majesty’s Ship Ulysses 
(aware of the situation in which you are 
now placed, and considering that your re 
putation may suffer from the nature of the 
Charge alledged against you, about to 
become thie subject of investigation) im 
pressed with a just sense of what we have 
seen and experienced since we have served 
under your command, deem it incumbent 
upon us respectfully to express, that in 
our opinion your géneral Conduct has been 
particularly marked by kindness and bv 
{manity, in every respect becoming the 
‘character of a British Officer, anxious tot 
the welfare, comfort, and happiness (wlen 
misrepresentation did not ertst) of thos 
placed under your command ; and further, 
‘that we have'reasonto conclude any thing 
like preconcerted or deliberate cruelty @ 
oppression totally foreign to your matural 
disposition.—Could ‘what we ‘have already 
declared be of any service to you in the | 
present unpleasant circumstance, which 
we are ready and willing ‘to-substantiate 
to the world, it will aflord ‘us the mos 
sincere and heart-felt satisfaction —We 
are confident, that those to whom we #e 
‘known will readily acquit our conduct, 0 
this ‘occasion, of any thing pertaining to 
flattery or insincerity. ——We have the 
honour to be, Sir,—With !respect, yo" 
faithful Servants,—Geo,. Robinson, Lieute- 


} nant.—Jno. J. Crout, MasterJohn ‘Thomp- 


son, Surgeon.—John Marsh ‘Luett, Purset— 


a 


- ‘ aie 





Trial of Mr. Penity, and Mr. ‘Lampert, fo 
a Lise, continued from p. 38%. 

- = = +--+ »sIn all \that ‘time, ‘the a 

sent'is the second -instance inwhich 

haye'hed “a-trialn ‘thiser -apy Court 
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y charge of a criminal nature. And | 
en you consider the anomaly that be- 
the avocation—that we are to be 
dged by a severer criterion than any 
ther species of misdemeanor is subject to 
that we are made answerable for the 
minal acts of others—that it is a pro- 
sion (if 1 may be allowed to call it by 
dot term—I know that {f have acted 
berally in it) which requires daily and 
Incessant toil—to be performed at an 
nveasonable hour of the night, after the 
sigues and exhaustion of the day, some- 
mes after the indulgences which man 
1 society may be occasionally permitted 
a profession subject to the arts which 
bre too frequently practised to ‘ensnare 
sinan unwary moment, or to beguric our 
igiiance=-to partialities that may «mis- 
al the honest judgment, and to temp- 
tions that humana frarlty may feel it 
ificult to resist—1t will be allowed that 
onesty, that vigilance, that respect for 
horals must have been exemplary, which 
ave so eflectually seoured -us ‘against the 
putation of :gunlt. 
Sixteen years ago, Gentlemen of the 
ury, we were charged in this ‘Court with 
libel on the King’s Government, by the 
ublication of an address from the town 
f Derby. It'was-conducted by the Noble 
nd Learned Lord who is pow the Lord 
hancellor of England. He did not lay 
he information himself, but ‘he found it 
his office, and felt it to ‘be his:duty ito 
ing itton. ‘The disorder of ‘the times 
ad given a most serious alarm, not ‘to 
povernmentoniy, but had distracted and 
vied the greatest political jparties in 
Herealm. It ds not only :painful, Gentle- 
len, but disgusting ‘to ‘speak of ourselves, 
d nothing but the «peril in which ‘we 
and here this-day can justify my ‘own 
clings, to the breach ‘of ‘taste which I 
cumit by areference sto the testimony 
ome by the two. Noble and bearned 
ords, Lord Eldon, who was the prosecu- 
', and Lord Epskine, ‘who defended us, 
» Our Teputation at that time. Gentle- 
hen, I will not'trust'my: memory with the: 
ords, butwill presume ‘to read'them from: 
‘© authentic document taken ‘in short 
and at the time, and: whichwas published 
oe form in-whi¢h *Imow: hold it in'my: 
| (Lord ELuensonoucnihere ‘begged Mr.. 
he } to stop; ‘and, inia short-address to: 
rhethe.’ he said that’ he had this-doubts. 
let, Inia criminal prosecttion of this, 
"4, aDefendunbcouldiréfersto thedocu-: 





ngs to 
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ments and evidences of the former part 
of his life, as proofs by which his mind 
and mtention in any subsequent act could 
be deduced. He knew ‘that in cases of 
libel, as well indeed as in other cases 
even more serious, this sort of reference 
to anterior testimony had been claimed 
and allowed; but he confessed he had 
his doubts as to the propriety of such al- 
lowance. On the trial of Mr. Horne 
Tooke, for instance, on a charge of treason, 
he had claimed this right, and it had been 
granted by the Judges who tried that in- 
dictment ; but he was not prepared to sa 
that he was of the same mind; though, of 
course, it was not necessary for him to say 
more than that if ever the case should come 
before him, it would become seriously his 
duty to consider whether such proof could 
be admitted. Jn the present case, Mr. 
Perry proposed only, he supposed, ito read 
a passage or two from the report of the trial. 
If he meant to put it in as evidence, he 
thought it could not be admitted; but it 
was competent to Mr. Perry to allude to 
the declarations of those Noble and Learn- 
ed Lords, and he would of course have 
all the benefit of the allusion. ] 

Mr. Perry thanked his Lordship.— 
Gentlemen, I meant only to state to you 
in their own words, what I shall now only 
mention to you in substanee. Lord Eldon 
said, that-eonsidering every individual as 
under his peculiar protection, he felt it to 
be his duty to acknowledge, that in no 
one instance before that time hadwe been 
brought to the bar of any Court to an- 
swer for any offence, either against Go- 
vernment or a private individual. And 
from all he had .ever heard of the De- 
fendants, he belieyed us to be men in- 
capable of wilfully ~publishing any slan- 
der on individuals, or of .prostituting our 
paper to defamation or indecency. ‘This 
was the declaration of Lord diden, the 
prosecutor. Gentlemen, on that cay we 
had the great and distinguished advan- 
tage of being defended by that noble and 
illustrious Lawyer, who upon every oc- 
casion identified himself with bisClient; 
who 'became:as‘it were ‘the :brother of his 
blood, may, the protecting «parent ‘to @ 
‘child in danger, ‘whose exertions /1n ‘its 
‘rescue neither sword, nor fire, mor ‘the 


‘|\waters could repel. “Phe warmth and-vi- 


.gour, atid integrity of whose soul siruck to 
‘tthe hearts of Jurors the conviction ‘by 
which ‘he was thimself so wisibly pene= 
‘trated, and.in whom-the eloquence of the 
iadwooate was readeretl irresistible bythe 













































fea 





= S1-6—. 


iP ome 


Perry tro ee ee > 


— 


“ae 


> 


ester 


e- yetaieaee 
ee en 


« 






i ee ey Om aeesin we ee 
See tment hentia SS 


ee gp rR er ma 
< 
.? 


mere eee 


: ee 


eS aa ee ee 





~ 
= 
— 
oe I aan 
Mens 
* ae Se 
oo Pl 


ne 
- 

a es Ww ier o 
a RED 27 RNR 
_— 4. 
ae tar Ste ” 

ed 


Fwy 


ws 
a ‘ 
a ye ae 
hs 
- 
— BE OS ors 


+ ek 


VA 


/ 


ee 
 eubticaeanan a 


~~ 2» 


—_ 





. oe 
ee ene 
aoe > . 
awe bee 4 2 
madears mane — 


TORS 
>. saeppatlagttnctn 
3 - 

aay sd 


-— © 


PES TF Nt CE TERE NR EE, me 





th 
fas Be 
ahi 















oe 


467) POLITICAL REGISTER.—Liherty of the Press. (ace 


fervor of the friend. That Noble Lord 
spoke of us upon that occasion, in terms, 
which it is impossible for me to repeat, but 
which have planted indelible gratitude in 
our hearts. 

What we were then we are now. We 
never stood upon the floor of this or any 


other Court of Justice to receive its judg- | 


ment, either for a public libel or a private 
calumny. 

For myself I can say, that the impres- 
sions first made on my mind when a youth, 


and when I first entered the gallery of | 


the House of Commons, by that great 
Orator of Reason (Mr. Fox) fixed my prin- 
ciples, and have given consistency to my 
life. Ihave never beea treacherous to my 
first professions, nor indolent in carrying 
them into practice. 
violent inmy language, bat Iam sure it 
will not be said of me that] have ever been 
equivocal. 
of anv cause but that which I thought 
honest, and never embarked in any cause 
for money. I have been ever found steady 
to the maintenance of freedom, to the 
cultivation of the human mind, to the 
preservation of morals, and to the true in- 
terests of my King and Country. Having 
espoused the doctrines, upon conviction, 
ef that party, the ancestors of whom 
placed the illustrious family of Branswick 
upon the ‘Throne of these Kingdoms, I 
have acted upon their maxims, without 
having any other interest in their success 
than that which must spring tome in com- 
mon with that of my fellow citizens, by 
perpetuating the blessings we enjoy. And 
by acting in the middle path, which the 
Whigs of England have ever pursued, it 
lias been my lot to be equally assailed and 
vilified by the extremes of both sides. 
For my faithful friend, Mr. Lambert, I 
can with equal sincerity say, that in his 
more sedentary department of my con- 
cern he is equally above reproach. I def 
ail mankind to say of him that he could 
ever be diverted or seduced from the 


taithful discharge of his duty to the public | 


and to me, or that any temptation could 
ever make him wilfully to insert an article 
in The Morning Chronicle that ought to be 
left out, or omit an article that ought to be 
made known. 

Gentlemen of the Jury, I have done. I 
have only to thank the Noble Lord on the 
Bench and as for the kind indul- 
gence which you have shewn te me in a 
situation so new, and to which I am so un- 
equal, Iwill add but one word more. 


I have never been 


I never became the advocate | 


| The obloquy to which the humble but p» 
unuseful profession of a journalist has by en 
of late so unadvisedly subjected, was , 
| powerful inducement to my mind to ape 
pear before you in person this day; that 
I might bear my testimony, if it can be of 
any weight, to the injustice of the censure. 
Indiscriminate censure must always be up. 
just—it is unworthy of enlighiened mep 
to throw out, and in this instance it would 
be very unwise in Englishmen to cheris), 
| Tamsure that its influence will not pene. 
trate these walls this day. I feel cu. 
scious that the imputation does not attach 
to my taithful friend nor to me; and I ay 
sure that both the Learned Lord and Vour- 
.selves are too noble and too upright in 
your minds to suffer it to approach you. 

' Gentlemen, the cause of the Liberty 
_ of the Pres: in England, under the direc- 
_tionof the Noble and Learned Judge, is 
in your hands this day. The Morning 
Chronicle stands now, as it did in 1793, in 
the front of the battle, not only for itself 
| but forthe liberty of the press of England, 
| The point at issue is—whether it shall con- 
| tinue to assert the principles upon which 
the Whigs have ever acted ; and by which 
their only object is to perpetuate to bis 
Majesty and his heirs, the Throne to which 
they persuaded the people of England to 
call his ancestors, by securing It upon 
that basis, which forms not only 1s 
strength, but its lustre, and which | find 
truly described in a recent column ot my 
own paper. “Nothing on earth ever 
“equalled the magnificent and richiy- 
 oriamented power and greatness of the 
«kingly office in the Constitution o! Eng- 
“ land, when exerted in due harmony wil 
“the influence and authority of the 0 
« Houses of Parliament in unison with the 
« public voice:) The boasted unity and 
“ vigour of despotism is impotence cole 
“ pared with the concentrated energy °! 
« such a Government.”—May it be pe* 
petual ! , 
| The Arrorney Generat, in reply, 54% 
the Gentleman who had now addressed 
the Jury in his own defence, had aon 
that many years ago, when a Noble Frie? 
of his filled with so much credit the situ® 
tion it was now his honour. to hold, ee 
Noble Lord had passed an eulogy 00! , 
Defendant, and his paper. He ha we 
knowledge of what passed onthat occas! fot 
but he gave the Defendant-full credit 4 
the correctness of what he had statc® 
The Defendant seemed, from his gee 
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bd made him, but he assured him that 
as very far short of the credit in. other 
esoects, which he would willingly give 
theDefen tant. In whatever situation 
beshou'd stand placed, heshould be happy 
» civeto every one that credit which was 
se tothem ; and however much it might 
urpassthe expectations of the Deten‘ant, 
e snould not find him (the Attorney 
seneral) less desirous of doing him justice 
hanthe Noble Lord had done. Persons 
yo defended themselves were often 
ought into circumstances of great peril ; 
pot that was not the case in the present 
stance. The Defendant had lamented 
the absence of a Learned Lord, a friend of 
i) irs, of whose assistance be had formerly 
‘ied himself in that Court. He should 
io regret the removal ot that Learned 
ord, had he not been called to fill a 
wher station. With the eulogium pass- 
ed on that Learned Person by the Defend- 
nt, he (the Attorney General), and all 
ho liad witnessed his conduct in that 
Mourt must agree. But the Defendant 
rertaniy had not suffered by the absence 
bithat Learned Lord, or of any advocate 
He had done himself ample 
ustice, and had proved himself fully equal 
othe task he had assumed.. Thoucha 
Weiendant who pleaded his own cause was 
Bilect to Inconvemences, ihere were also 
Bivantages which arose from the same 
icumsiance, and there were irregularities 
Wich might be committed by persons in 
hat situation, which it would not be worthy 
i counsel who opposed them to endea- 
correct. The Defendant had 
ulinitted that he ‘the Attorney-General) 
ad conceded to himas much of the Liberty 
mi the Press as he wished to contend for. 
¢ surely did concede to the Defendant 
be tull and free discussion of public mea- 
a : But, he thought, that when the 
dete ndant had indulged in such liberal 
Ouse of all those who filled high situations 
nthe State, he had exceeded the bounds 
‘iich would have been allowed to a 
Ounse], 
Le Dp ELLENBOROUGH could not say that 
arr, ant had been indulged in any 
we ons which would not have been 
permitted to an Advocate.—If the Attor- 
“4 ere had called ihe attention of the 
1 nits ten! thing irrelevant which the 
wetuaie was advancing, a check would 
ireidead put to it. But in the heat of 
Ler) such cases as the present, 
“er - might: have fallen even from a 
Wel, not strictly applicable te the 
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care, but which the Court might not feel 
itself called on to check. Interruptions of 
the kind tended to derange the ideas of the 
speaker, and this must be still more appli- 
cabie (oa person not accustomed to address 
a Jury. 

‘lhe Arrorney-Gengrac said, if his 
Lordship had only heard him two sentences 
farther, he woud not bave interrupted 
him. He never meant that it was the duty 
of his Lordsh p to have inte rupted the 
Defendant. All he meent to say was, 
that the Defendant possessed advantages 
from the circumstance’ of pleadmg his 
own cause; that he had taken a deg re eof 
licence not justitiable ; and that, because 
he was, as tothem, a layman, if he might 
be allowed the EX pression, he (.be Avvor- 
ney-General) had not interposed. He saw 
what it would Icad iomthat he must hear 
the abuse the Defendant !estowed with so 
great liberty ; but that it would be un- 
worthy in him to ent r into the Conivst. 
It might have been the duty of the Attor 
ney-General to detend those persons whom 
the Defendant had so liberally att.cked : 
but considering the situation in which 
the Defendant stood, he Attorney- 
General) determined not to go out of his 
way ; and as the Defendant was not accus- 
tomed to proceedings of this kind, to allow 
him to go-as far as he chose. He thought 
the Defendant at one time was feeling his 
way, to ascertain how far he might pro- 
ceed. He was stating what had appeared 
in another paper of which he (the Attor- 
ney-General) knew nothing. In doing so 
the Defendant threw outa doubt if he was 
not exceeding the line of propriety. He 
found that he was, but nottill he had named 
the paper, having previously spoken of it 
in terms of more than reprobation, and 
scandalous as to the author of the article 
to which be alluded. In the most adroit 
and skilful manner the Defendant did refer, 
wishing to know if he was going too far. 
The Attorney General did think that in 
naming the paper, the Defendant did go 
farther than any advocate would have been 
permitted, and he did accordingly suggest 
that there were limits to the licence he 
was taking. The Defendant, however, had 

ained his point ; and he had shewn greater 
skill in managing it than any man he had 
ever met with. The mode in which the 
Defendant had introduced himself to the 
Jury was well calculated to interest them 
in his favour. A well-affected simplicity, 
want of knowledge in the forms of pro- 
ceeding, inability to-do justice to his 
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defence, joined to celourable reasons for 
not placing it in the hands of others, 
were well selected by the Defendant for 
this purpose ; and having in this manner 
interested the Jury in his favour, he had 
been scen to bring to his aid talents which 
did not fall to the common lot of man. 
‘These were the advantages which the 
Defendant had gained by himself pleading 
his cause to day (and more consummate 
address he never witnessed) but, yet, they 
would not avail bim. As far as the senti- 
ments of tle Defendant in his speech this 
day, or as they appeared in other parts of 
his paper, could go to an alleviation of his 
offence in publishing the libel in question, 
so far let his guilt be alleviated. He was 
happy to find that the same man in the 
vear 1810, was not so unlike the person 
Lord Eldon had found him to be in the 
year 1793, as from the paragraph in ques- 
tion he must have conceived him to be. 
The Defendant wished that the Jury could 
look into his mind, and see what passed 
there. If the Court who were to pass sen- 
tence on the Defendants could do so, it 
would be fit that they should be governed 
by what they saw passing there: But 
what the Jury were here to try was, if a 
paragraph, stating that certain blessings 
were to be attained by the people of this 
country, but that the period of their attain- 
ment wus vot within the life of the seign- 
ing Sovereign, but on the accession of his 
Successor, and consequently that the pe- 
riod of the reign of the present Sove- 
reign must be interposed before they 
could be attained, was or was not.a libel. 
If'such was the meaning of the paragraph, 
was there any man so besotted as to den 

that the tendency of it could only be to 
alienate the affections of the people from 
the reigning Sovereign, and to teach them 
to look forward to the zra of his dissolu- 
tion as the period at which those blessings 
were to be enjoyed. This, he must con- 
tend, was the fair inference to be drawn 
from the publication in question, notwith- 
standing the eloguence which had been’ 
displayed by the Defendant in giving ita: 
diflerent interpretation. ‘Lhongh .he .bad 
attended, to the utmost of his power, to 
the address the Defendant had made, he | 
could not comprehend .any part of it as! 
#0ing to the real question. What was the | 
meaning which the paragraph carried 
ang with it in sound sense and reason’? 
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| this idea was in the.mind of the wit! 
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on obscurity, which simply reading of 
could not do. How, then, was ir to he 
defended? Not by itself, for that yy 
desperate. It was impossible to read it 
and not to say that it bore that a chang 
of circumstances would bring blessing 
but that the zra for their attainment a 
the accession of another Sovereign, aj 
that he would be nobly popular in th 
country. Could any man say, that the 
paragraph would bear any other inte. 
pretation? The time at which these ble. 
sings were to be expected, was the con 
mencement of the reign of the next Sov 
reign; the public wene to look forward y 
that period, without hope or expectatioy 
of any of the promised blessings visiting 
them during the reign of his present Ma 


his 
his 


pos: 





jesty. Then, how was this paragraph rP 
be explained away by any other parts o Per 
the same paper? It was said by the De mn 


fendant, that the paragraph in questioa 
was not in the large type, and that this 
which was displayed conspicuously, wa 
all which the publishers of such papers 
held out as their own. This was the fist 
time the Attorney General had ever heard 
of such a doctrine, and his Lordship would 
tell the Jury, that it was impossible such 4 
defence could be admitted. The Deter 
dant had also said, that there were other 
passages in the same paper which proved 
that he did not hold the sentiments here 
imputed to him. ‘To take up that matter 
drily, could it be said that a man was él 
titled to put a,paragraph of the tendency 
he had described, into an insulated part a 
his paper, and then to argue—It 1s tris 
you here find this paragraph, but if yo 
look three columns back you will find ont 
of a different tendency, and the one wil 
correct the other. Nosuch argumentcol 
be sufficient to avail any man. we i 
was said, the paragraph did not go 50% 
and that what he had stated was not 
meaning of it. He could only take . 
paragraph by itself, and to his mind it 
only this one meaning, that the bie 
he figured were only to be attained os 
reign of his Majesty’s Successor. 


the article—when the person of the . 
must.have been before him, rat came 
not to state, that -his . presen 
might have an opportunity ,of becoming 
nobly popular. by atotal change of sy 
‘but to reserve. tha y 








ad been short in-his opening of :the | 
case, because he felt it to be nompin sien 
de was afraid:reasoning on it.might.bring | 


| that his , present Maj 
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raf it his subjects, but that it ie the Suecessor 
to he his Majesty onty who will do it? Jt was 
it way possible, he contended, for any man to 
ead jt, est the paragraph to any other signifi- 
hang, ‘on. But what was it which the Defen- 
ssingg it relied on to shew, not only that tie had 
it wa « but that he could not have any such 
1, and timents in his contemplation? Not the 
In the ntiments of the Editor himself, but what 
at the related of another as being his senti- 
Inter. nts. “You must not,” says he, “im- 
e bles. te disloyalty to me, because in another 
COM: tof the paper [ truly impute loyalty to 
Sove rd Grenville, and state the expressions 
ard t lovalty used by him.”” It did not ap- 
station Sarto him, that there was any thing like 
Isiting ional argument in this. Bat the Veten- 
it Ma nt said, there was still another part of 
ph to > Paper which proved the loyalty of the 
uts of pfendant, and this was a paragraph in 
1¢ De mmendation of the Prince of Wales, and 
estion his veneration for the virtues of his 
at this her. It was impossible, either for the 
y, Was fendant, or for the Learned Lord who 
papers formerly been his Counsel, to hold the 
e firs aracter of his Royal Highness in higher 
heard spect than he (the Attorney General) 
would ; but he was at a loss to see what con- 
such a ction there was between this paragraph 
Defen- commendation of his Royal Highness, 
other d this tail-piece, as the Defendant de+ 
proved ribed it, tacked not to it but to another 
s here ticle. The sentiments ascribed by the 
matter fendant to the Prince of Wales were 
as ell dst truly so ascribed with the view of 
dency agnifying his character ; but what argu- 
part of ent could be built on this to shew the 
8 trey ity that they were not from the other 
f you ragraph, to collect, that the accession 
\d his Majesty’s Successor to the throne 
e will as not the wra at which the blessings 
could luded to were to be attained? So far the 
But it verse of this it furnished an additional 
$0 fat gument for the interpretation he (the 
ot the torney General) contended the para- 
ie tbe aph could alone receive. He should 
it had ot have thought the two paragraphs at 
ssi connected together; but supposing 
in the ‘m to have followed each other, or to 
W bea ve formed part of the same article, what 
iter of ould they together have amounted to? 
Kung commendation of the Prince of Wales 
me be - declaration that a total change of 
we “em would produce an infinity of bless- 


*s—followed by an observation that the 
“cessor to his present Majesty would 
ve the finest oppoi unity of becoming 
bly popular. Inother words, « Nothing 
" change of system can produce the 
*sings altaded. to, and his Majesty’s 
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Successor—that Prince [ have before com- 
mended, will have an opportunity of be- 
coming nobly popular, by acting directly 
contrary to that system his father is now 
pursuing’? Could any man give a differ- 
ent mterpretation to the whole, supposing 
the paragraphs to stand together? The 
Defendant said this was like a postscript 
or corollary to the article in the formes 
partofthe paper. He (the Attorney Gene- 
ral) said; if they were connected his argu- 
ment would gain additional strength from 
the circumstance. But,if connected, how 
happened it that they were so disjoiin d? 
The Defendant said, the article charged as 
a Lihel was to be taken as a part of the 
former long article. What part? The ar- 
ticle immediately preceding it, began, 
«Three sail of the homeward-bound Ja- 
maica fleet,” &c. Then, if this argument 
of the Defendant was correct, it followed, 
that there was not a paragraph which 
could possibly find its way into a news- 
paper, however poisonous it might be in 
itself, which, when coupled with another 
paragraph in some other part of the same 
paper, might not become perfectly inno- 
cent. For a person of so acute an under- 
standing as the Defendant possessed to 
hold out such an argument to the Jury, 
was to deceive them. It was unworthy 


the understanding which he bad so ably, 


and, though he disclaimed it, so eloquently 
exhibited to-day, to contend that the arti- 
cles had any connection. If they had, 
however, it only made the matter worse. 
He should do the Defendant the justice to 
say, that he did not believe the Defendant 
intended they should. If he had_ first 
pernsed the one, and then adopted the 
other as having reference to it, his inten- 
tion would be the more strongly mantlest- 
ed; and therefore, if the paragraphs were 
to be connected together, the observations 
that be had before made would be greatly 
enhanced.—If there was nothing in this 
paper, which he was certain there wus 
not, that could give a different sense to 
the paragraph complained of, . it must be 
judged of, as it steod, by itself. The 
effect of it no man Who read it could doubt. 
He had no doubt his Lordship would telt 
them that the paragraplt could have no 
meaning but that which he had assigned 
to it; of course, it Would be their duty to 
convict the Defendants. 

Lord ELtensonoven then addressed the 
Jery. The Defendants were charged by 
tlie present information with publishing a 
libel, of an unlawful, wicked and malicious 
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nature, concerning the King and the admi- 
nistration of the affairs of the country, 
applying personally to his Majesty. The 
paragraph was short, and the Jury woud 
thereby be the better able to attend to the 
words of it. They were these: “ What a 
«+ crowd of ble ssings rush upon one’s mind, 
‘that might be bestowed upon the coun- 
«try inthe eventcf a total change of sys- 
«tem! Of all Monarchs, indeed, since the 
« Revolution, the suceessor of George the 
« Third will have the finest opportunity of 
« being nobly popuiar.”’ The Jury would 
apply their minds to the consideration of 
these words, and see whether they sup- 
ported the charge. The Defendant had 
given his interpretation to the paragraph, 
and to shew that he was innocent made 
reference to the context in ihe paper of 
the same day, from whieh it would appear 
that he meant not. to disparage the Sove- 
reign, or to arraign the wisdom of his 
conduct. This paragraph, he contended, 
was to be viewed as part of the same 
article to which the attention of the Jury 
was now called, and to be taken as if it 
had been incorporated init. The 
this article first pointed out by the Defen- 
dant referred to a political event which 
they all knew, namely, the communication 
between Lord Grenville and Mr. Perceval, 
relative to the formation of a new Govern- 
ment, and another part of it referred to 
the line of conduct observed by the Prince 
of Wales on that occasion. His Lordship 
proceeded to read the particular passages 
- alluded to, and observed, that if the para- 
graph charged on as being a libel had 
stood immediately under, or if it had been 
a continuation of the article in question, it 
must have had a considerable effect on 
the opinion of the Jury, and even as it did 
stand, it was for them to determine if the 
paragraph charged as a libel could be 
supposed to have any reference to the 
sentiments of the writer or publisher, as 
expressed in the longer article. The 
Jury would, therefore, have to consider, 
first, if they could take the paragraph in 
question as saving reference to the more 
detailed article ; and, if there was any 
thing improvident in the paragraph said to 
bea libel, what qualification it was entitled 
to receive from connecting it with the 
other article. The other, and the most 
important for their consideration, was, 
W hat was the fair, candid and honest inter- 
pretation which they found themselves 
called on to give to the paragraph. itself. 
The article with which it was sought to 
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connect the paragraph called in queso, 
did not by any means shew that it was :y, 
wish of the writer of it to disparage his 
Majesty. Tt acknowledged, what we 9i 
knew, the virtues of his Majesty, and 
breathed throughout sentiments of loya\ty 
It was to be observed, however, thit ij, 
paragraph forming the subject oft) 
present prosecation, and which it y, 
sought to connect with this article as, 
corollary, was removed to the distang 
of two columns from it. If the ty» 
had stood together, the one immediately 
following the other, the one must har 
been taken, in fairness, to throw light upon 
the other. But standing so far remove 
as they did, he was not so much convince 
that they could’be regarded as having any 
reference to, or cormection with, eac) 
other. The other question, therefore, wa, 
What was the fair meaning of the par. 
graph, standing unconnected with any 
other article; and was it per se libellous’ 
It stated that blessings might result froma 
change of system; but that might fairly 
mean from a change of political system. 
By the word “ total,” it was obvious that 
the paragraph did not mean a subversion 
—a demolition of the Government, because 
in the very next line it talks of our Mo- 
narchs, and contemplates a succession ol 
them. Now, that to say, that there would 
be blessings likely to result from a chang 
of system, was a sentiment that migat 
not be safely expressed, was a length that 
he did not feel himself prepared to go. 4 
change of system might become neces 
in consequence of error: error might de 
fairly imputed to any one. There " 
onty one Being to whom error was I 
imputable. His Majesty, who we ail knew 
cordially wished the welfare of his subjecis 
might even from his excess of love ‘0 
them, be led to take an erroneous view ¢ 
the interests of his country. He was m 
prepared, therefore, to go the length 0 
saying, that to state so, amount d oe 
disparagement of his Majesty. if er 
charge could be shewn to have been " 
with a malicious view, it would be highly 
libellous; or if corruption, wilful fault, : 
any perverse evil motive were assigned)” 
would be clearly, criminal : but tuere ye 
no proof of any malice in the present” 


or: . ) sit 
Che paragraph went on to state, bot f pS 
2 prest! 
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M jesty wonld be nobly popular 4 
that he would have an opportuoly 
becoming so. 








What was the fair | 
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j 
‘ng to the fair sense and meaning of 
words, neither giving them a mere 
ment, nor a harsher interpretation 

they seemed to require, it was for 

Jury to say—that duty properly be- 
ei to them. Where two meanings 
ht be aflixed, it had been the practice 
iminal cases, and particularly in libel, 
te the more lenient; but now it was 
cht right to look only for the real 
jing, whether the more lenient, or 

His Lordship did not see any thing 
is paragraph to induce him to go the 
thof saying, that it must be malicious. 
ing part of any reign, and for a length 

ime, there might have been an er- 
us view of matters; and, to impute 
ing but honest error, unconnected with 

e, he was not prepared to say, was 

lous. He should esteem himself act- 

oo rashly to lay down such a doctrine. 

eJury had no doubt, from a fair con- 

tion of the paragraph, that the words 
were meant to calumniate his Ma- 

, they would say so. But, if they 

git themselves warranted in giving it 
ierent interpretation, and were satis- 










| 








that it was not published with any | 


intention, they would find the Defen- 
s Not Guilty. They were not to go to 
distant circumstances on which to 
ther opinion, but to the fair and ob- 
Ss meaning of the paragraph as it went 
eto their minds. If, on considering 
ell, they thonght it calumnious, they 
d say so. If they did not find it 
‘sary to do so, and could reconcile it 
heir idea of error only being imputed, 
h, 1t was possible, might prevail in 
very best and most enlightened of 
ees, they would find the Defendant’s 
Guilty. His Lordship alluded to a 
ure of Oliver Cromwell’s, by which 
Na policy thought wise at the time, 
‘ince found to be erroneous, the ba- 
tof power was thrown into the hands 
‘ince against Spain, an error which 





Yecn the foundation of the evils | 


had since experienced. There were 
y 'tistances, where Monarchs the most 
idid, and who had contributed greatly 
mote the blessings of their subjects, 
‘so from an erroneous view of a parti- 
r subject givenetlect toa system very 
“nt trom what they had contemplated. 
oncluded by desiring the Jury to ap- 
“ctr minds fairly to the consideration 
~ Patagraph, which was the subject of 
Prosecution, ‘and according to their 





pretation of its fair import, to pro- 
Ce their verdict, 


MARCH 24, 1$10.— Offieial Papers. [47 


r y . : 
The Jury, after consulting for about 
two minutes, pronounced their verdict— 


NOT GUILTY. 


THE KING 2. HUNTS. 

A similar Information had been filed, 
and stood for trial against the proprietors 
of The Evaminer for the insertion of the 
same poragraph. -On its being called on, 

The ArrorNey GENERAL, addressing 
Lord Ellenborough, said—« My Lord, | 
WITHDRAW IT.” ; 





OFFICIAL PAPERS. 


AMERICA, 
Messace from the President of the Uniied 
States, transmitting Extracts from the 
Correspondence of Mr. Pinkney. 


To the House of Representatives of the 
United States. —Acreeably to the request 
expressed in the Resolution of the 13th 
instant, I lay belore the House Extracts 
from the Correspondence of the Minister 
Plenipotentiary of the United States at 
London. 
Dec. 16, 1809. James Maprson. 
Brief Account of an unofficial Conversation 
between Mr, Canning and Mr. Pinkney, 
on the 18th of January, 1809, continued 
onthe 22nd of the same month, (Trans- 
mitted by Mr. Pinkney to the Secretary of 
State. ) 


I dined at Mr. Canning’s with the corps 
diplomatique on the 1¥th January. Before 
dinner he came up to me, and entering 
into conversation, adverted to a report 
which he said had reached him, that the 
American Ministers (here and it? France) 
were about to be recalled. IL replied, that 
I was not aware that such a step had been 
resolved upon. He then took me aside, 
and observed, that according to his view 
of the late proceedings of Congress, the 


| Resolutions of the House of Representa- 


tives, in committee of the whole, appeared 
to be calculated, if passed into a law, to 
remove the impediments to arrangement 
with the United States, on the subjects of 
the Orders in Council and the Chesapeake, 
by taking away the discrimination be- 
tween Great Britain and France in the 
exclusion of vessels of war from the Ame- 
rican ports. He added, that it was ano- 
ther favourable circumstance that the non- 
importation system which seemed to be 
in contemplation, was to be applied equally 
to both parties, instead of affecting, as 
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heretofore, Great Britain alone.—I pro- 
posed to Mr. Canning, that I should call 
on him in the course of a day or two, for 
the purpose of a free communication, upon 
what he had suggested. To this he readily 
assented; and it was settled that I should 
see him onthe Sunday following (the 22d) 
at twelve o'clock, at his own house.—In the 
interview of the 22d, Mr. Canniny’s im- 
pressions appeared to be in all respects the 
same with those which he had mentioned 
onthe tsth; and I said every thing which 
I thought consistent with candour and dis- 
cretion, to.contiem him in his disposition 
to seek the re-establishment of good un- 
dersianding with us, and especially to see 
in the expected Act of Congress, if it 
should pass, an opening for reconciliation. 
-——It was of some ijnportance to tura their 
attention here, without loss of time, to the 
manner of any proceeding that might be 
in their centemplation. It seerned that 
the Resolutions of the House of Repre- 
sentatives, Mf enacted into a law, might 
render it proper, if not indispensable, that 
the affair of the Chesapeake should be 
settled at the same time with the business 
of the Orders and Embargo, and this I 
understood to be Mr. Canning’s opinion 
and wish. It followed that the whole mat- 
ter ought to be settled at Washington, and, 
as this was moreover desicoble on various 
other grounds, | suggested that it would 
be well, in case a special mission did not 
meet their approbation, that the necessary 
rowers should be sent to Mr. Erskine. 
Tn the course of the conversation, Mr. 
Canning proposed several questions rela- 
tive to our late proposal; the principal 
were the two following : 

1. In case they should wish either 
through me or threagh Mr. Erskine, to 
meet us upon the basis of our late over- 
ture, in what way was’ the effectual ope. 
ration of our embargo as to France, &c. 
after it should be taken off as to Great 
Britain, to be ‘secured. - It was evident, 
he said, that we should do no more than 
refuse clearances for the ports of France, 
Sse. or prohibit under penalties, vovages 
to sach ports, the etfeet which my letter 
ofthe 23rd of August, and my published 
instructiogs, proposed to have in view, 
would nat be produced 3; for that vessels, 
although cleared for British ports, might, 
when once out, go to France instead of 
comuing bere; that this would im fact be 


80, (whatever the penalties which the 
we esis 


POLITICAL RIGISTER.— Oficial Papers. 





[i 


ANN 
’ be 


American Jaws might denounce 3, 
oifenders)' could not, he imagined 
doubted; aud he therefore presumed 
the Government of the United States Woul 
not, after it had itself declared gp, 
nrerce with ‘Franre, &c. illegal, and i 
citizens who should engave in it, del J 
quents, and after having given w Crag 
Britain by compact an interest jy thy 
strict observation of prohibition, comp), 
if the naval force of this country sho, 
assist in preventing such a cominene. 
2d, He asked whether there wou!d bye ay 
objection to making the repeal of the Jj. 
tish Orders and the American Embars 
cotemporaneous? He seemed to consid 
this as indispensible. Nothing could \y 
less admissible, he said, than that Grey 
Britain, after rescinding her Orders, shou! 
for any time, however short, be Ici st. 
ject to the Embargo in common wil 
France, whose Decrees were subsisting, 
with a view to an experiment upon Fraaee, 
or with any other view. The Uniei 
States could not, upon their own print 
ples, apply the Embargo to this county 
one moment after its Orders were revobed, 
or.decline after the event to apply ite 
clusively to France, and the Powers car 
nected with her system. 

I took occasion, towards the close of ot 
conversation, to mention the recent a 
pointment of Admiral Berkeley to the Li 
bon station. Mr. Canning said that wha 
ever night be their inclination to const! 
the teelings of the American Governmet 
on that sabject, it was impossible fort 
Admiralty to resist the! claim of that 
ficer to be employed (go other object" 
existing against lim), efter such a ls" 
of time since his return from Halilis 
without bringing ‘him to a Court Mar 
The usage of the navy was in this rest" 
different from tbat of the’army. bul! 
understood Mr. Canning to say that le 
might still be brought to a Court Maitits 
although I did not understand hin ‘ 
that this would be the case. He said tl 
Admiral Berkeley, in what he had di 
had acted wholly without authority. 
did not propose to enter into any discus# 
upon the subject, and therefore coute® 
myself with speaking ef the appoin®” 
as unfortunate«In both of these com™ 
sations Mr. Canning’s and mis 
ners were in the highest de 
tory. LF i, Edt! 
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